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Lawless 

Fiona Macmillan and Chris Boge 

 

1. Introduction 

The film, Lawless (2012), directed by John Hillcoat, was released in 2012. It 

is based on a prohibition era novel by Matt Bondurant, originally (before its 

republication in the wake of the film’s release) called The Wettest County in 

the World (Bondurant 2008). As things typically go in the commodified world 

of cultural production, immediately prior to the release of the film, 

Bondurant’s novel was re-published under the title Lawless (Bondurant 2012), 

with a cover photo of the central characters from the film and a foreword by 

John Hillcoat. 

The book has two parallel stories. The one depicted in the film is that of the 

Bondurant brothers – grandfather and great uncles of the author – and the 

culture in which Franklin County, Virginia, became the largest producer of 

illegal whiskey in the US, and thus ‘the wettest county in the world’. Hillcoat 

(2012), as he notes in his foreword to the renamed novel, locates this story in 

those of  

 

the Western legends such as the Daltons and the Jameses … [it] 

portrays the next generation of country outlaws — the men and 

women who gave birth to the big-time urban mobsters like Capone 

by supplying the Prohibition cities with their illegal liquor … [It is] 

the story of the little guys out back, the foot soldiers and the 

worker bees who propped up the urban criminal empire, like a 

behind the scenes view of the lower ranks that supported a ruthless 

machine relentlessly pursuing the American dream in what became 

crime’s first major gold rush. (x) 

 

And these worker bees were, it appears, swarming. According to the Official 

Records of the National Commission on Law Observance and Enforcement 

1935 (quoted in Bondurant 2012, p. 1): 
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In one county (Franklin) it is claimed 99 people out of 100 are 

making, or have some connection with, illicit liquor. (National 

Commission 1935, vol. 4, p. 1075) 

 

While being wary of loading too much significance onto a title, the genesis 

of which may reflect preoccupations other than those addressed here, this 

chapter focuses on the concept of lawlessness. Specifically, it considers this 

concept through an examination of the extent to which the story told in 

Bondurant’s book and Hillcoat’s film can be considered ‘lawless’. Addressing 

this question in relation to both works introduces a certain level of 

complication because, while the book uses a parallel story to reflect on the 

question of the role of legal institutions, the film as already noted does not 

depict this parallel story and, accordingly, is less concerned with this matter. 

The book’s parallel story, which is also based on fact, is the story of the writer 

Sherwood Anderson1 who, contemporaneously, is trying to complete a series 

of newspaper articles on ‘the wettest county’. Using the vehicle of Sherwood 

Anderson’s story, Bondurant’s book gives an account of some significant 

criminal trials in the period, particularly the so-called Great Franklin County 

Moonshine Conspiracy Trial of 1935. The absence of representations of these 

trials in Hillcoat’s film perhaps tends to give more literal force to the idea of it 

being lawless. Nevertheless it might be argued that the film’s central thesis of 

lawlessness is less concerned with specific legal instances, such as trials, and 

more focussed upon the combination of endemic corruption in law 

enforcement and a popular state of disregard for the law as promulgated by 

the government and enforced (or not) by its agents. 

In considering the obvious questions raised by this particular thesis of 

lawlessness, it is clear that this chapter generates more questions than good 

answers about the nature of law and lawlessness. The subsidiary questions, of 

whether to be lawless means to be without law or whether it means a state of 

non-compliance with the law, tend to dissolve into a much bigger 

consideration about the nature of law itself as an object of presence or 

                                                 
1
 Sherwood Anderson, 1876-1941, is perhaps is less well-known than other writers on whom 

he is said to have been a major influence, such as Hemingway, Faulkner and Steinbeck. 

According to Wikipedia, he does have a degree of fame as a result of having died of 

peritonitis after accidentally swallowing a toothpick, which was attached to martini olive, 

while on a cruise ship in South America (‘Sherwood Anderson’ 2015). 
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absence. In order to find some point of entry to this very large question, this 

chapter pursues a form of inductive reasoning, using both versions of Lawless, 

to consider in what, if any, circumstances law may be said to be absent. 

Proceeding from this consideration, the chapter draws some conclusions 

about the way in which fiction may cast light on the significance of law’s 

presence or absence in the context of social relations. The fact that, as this 

chapter demonstrates, good arguments may be made in favour of either the 

presence or absence of law in Lawless tends to suggest that in this endeavour 

we are treading on very uncertain ground. Whether the walk is worth it is 

another question and one to which we will return in the chapter’s conclusion. 

 

2. Against the proposition that law is absent in Lawless 

 

The story of a legal paradigm shift? 

 

On one reading, Lawless depends absolutely on the presence of law 

because it is the legal context, in the form of the US Prohibition Act of 1920 

and its associated legislation, which creates the story’s environment. In other 

words, without the law there is no story here at all. Unlike its counter 

proposition, this argument does not address itself to the possibility of a law 

that is itself lawless or illegitimate. Instead it depends upon the suggestion 

that laws enacted on the authority of the state are legitimate because they 

express the state’s assertion of the monopoly of violence.2 This is not the 

same thing, of course, as arguing that all laws are right, just or good. In fact, 

the lack of rightness, justice and/or goodness of this law, the Prohibition Act 

of 1920, is a central theme of the story. 

Developing further this line of thought, the story of Lawless — a story of 

extreme violence on the part of both law enforcement officers and the 

moonshiners — could be read as an instantiation of a paradigm shift in the 

law-producing community, which eventually leads to the repeal of the 

prohibition laws and the end of the prohibition period. On this reading, not 

only is the story not lawless, but in fact it is precisely about law, the process by 

which it changes and the significance of its change. In his foreword to the 

republished book, Hillcoat (2012) writes that in the film ‘we wanted to hone in 
                                                 
2
 See further Benjamin 2004; Tuitt 2006; Douzinas 2013, pp. 87-8. 
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and explore the ideas of the myths of immortality and the cycles of time, the 

transition from one age to another and the rupture, violence, and brutality 

that often accompanies such transitions’ (ix-x). 

The reference to a paradigm shift and its accompanying rupture invokes, of 

course, Kuhn’s famous theory of paradigm shifts in scientific thought.3 We are 

(painfully) aware of the possibility that, not only does this continue to be a 

contested theory,4 but also that its application to a change in the law is either 

an extension or an over-extension of Kuhn’s proposition. The specific problem 

is that Kuhn’s theory seeks to explain changes in the dominant theoretical 

tradition of an intellectual community, rather than being focussed on the 

phenomena that community is seeking to explain. As a result, in academic 

legal discourse, extensive use has been made of this theory to explain 

changes in prevailing theoretical traditions governing the organization of law 

as a discipline.5 The use of the theory to explain changes in the law itself has 

been much thinner,6 but it is arguable that it nevertheless quite capable of 

being used in this way. 

It is clear, of course, that there is a distinction between changes in the law 

itself and the way in which its relevant intellectual communities theorize both 

those changes and the process by which they are made. However, it is also 

important to understand the reflexive links between changes in the law and 

the theorization of those changes. This has certain parallels with Macintyre’s 

(2006) observation, in the course of a critical appraisal of Kuhn’s theory, that: 

 

What the scientific genius ... achieves in his transition is ... not only 

a new way of understanding nature, but also and inseparably a new 

way of understanding the old science’s way of understanding 

nature. It is because only from the standpoint of the new science 

can the inadequacy of the old science be characterised that new 

science is taken to be more adequate than the old. It is from the 

standpoint of the new science that the continuities of narrative 

history are re-established. (p. 18) 

                                                 
3
 See, for example, Kuhn 1996 and Kuhn 1977. 

4
 See Macintyre 2006. 

5
 See further Collier 1993, 841n. 

6
 For an example of such work, however, see Moffitt 2009. 
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But law is not nature, or at least it is not nature in the way that Macintyre is 

writing about it. It is as much the product of a community as is a theory 

explaining why it should be understood as a product of a community. In this 

sense, prevailing legal norms might be thought of as paradigms that may shift 

in certain circumstances in response to a new discovery or a new 

understanding of certain phenomena. It is such a shift that establishes what 

Macintyre calls ‘new science’ or, in this case, new law. One aspect of a study, 

like the present one, considering a major shift in the law in the light of non-

legal texts (such as the two Lawless texts) is the possibility of using those texts 

as a particular instantiation of the continuity of a narrative history. In some 

quite literal way, Macintyre’s (2006) insistence on the importance, in 

understanding paradigmatic shifts, of ‘constructing an intelligible dramatic 

narrative which can claim historical truth’ (p. 22) can in this way be realized. 

Viewed through these spectacles, Hillcoat’s (2012) reference to ‘the 

transition from one age to another and the rupture, violence, and brutality 

that often accompanies such transitions’ (quoted above) sounds a lot like 

what one might write if one was describing the turbulence that precedes the 

shift in a prevailing paradigm. The paradigm in this case would be the concept 

of prohibition and its legislative realization. To fit the story of Lawless into this 

type of reasoning would be to argue that the prohibition legislation 

represented, amongst the communities that produce law, the acceptance of 

the proposition that alcohol consumption should be regulated and that a ban 

on the production and sale of certain types of alcoholic beverages was the 

best way to achieve this result. Continuing with this argument, the eventual 

repeal of the prohibition laws, marking the transition from one age to 

another, was represented by a change in the dominant paradigm amongst the 

relevant law-producing communities. 

According to Kuhn, a paradigm shift is provoked by a type of turbulence in 

the relevant community, which cannot be absorbed by the prevailing 

paradigm and, thus, puts the validity of the paradigm into question. In the 

scientific context, such turbulence might arise as a result of the observation of 

phenomena in the physical or natural world that are inconsistent with the 

dominant paradigm. In the extended reading of paradigm theory asserted 

here the signs of paradigm-shifting turbulence might be argued to lie, not 
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only in the specific social consequences of the legislation but also in a more 

general disturbance of the social contract as it is mediated through, or 

produced by, law. Correspondingly, one would expect to see a reduction of 

turbulence and the normalization of social relations in the period after the 

paradigm shift. 

In is not difficult to find, in both versions of Lawless, evidence of exactly this 

type of phenomena both before and after the paradigm shift. As should be 

clear at this point, the pre paradigm shift period is characterised by 

turbulence generated by widespread non-compliance with the law, 

accompanied by acts of startling violence committed both by the 

moonshiners and by the law enforcement agents, and a substantial level of 

corruption on the part of the latter. After the repeal of the prohibition laws, 

even though the bottom falls out of the moonshine market, the turbulence 

produced by, and associated with, this non-compliance with the law 

disappears. However, even apart from the specific depiction of violence and 

non-compliance with the law, there is also another way in which the 

movement in the prevailing legal paradigm is reflected in the story of the 

Bondurant brothers. Perhaps more interesting, because it is less obvious, this 

is the depiction of social and familial relations in the pre and post paradigm 

shift periods. 

In the period in which prohibition is the prevailing legal paradigm, social 

relations, including intimate and familial relations, are stunted, contingent or 

impossible. Both texts of Lawless, in slightly differing ways, depict this state of 

affairs through the private lives of the three Bondurant brothers. Howard 

Bondurant, the oldest of three brothers, has particular responsibility for the 

process of producing the moonshine whiskey. Since this responsibility seems 

to also encompass acting as a taster, he is in a constant state of inebriation. In 

the book, this state of inebriation has a highly deleterious impact, not only on 

his relations with his wife but also on the health of their offspring. The film, 

however, tends to focus more on the intimate relationships of the other two 

Bondurant brothers. The middle brother, Forrest, the boss and brains of the 

enterprise, has some sort of relationship with the elusive Maggie. The exact 

nature of the relationship is a mystery, probably even to Forrest and Maggie. 

The control that Forrest has to exercise in order to maintain the monopoly of 

fear on which his power is based — and more on this below — renders him 
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almost completely repressed in all respects when it comes to Maggie. The 

other important sexual dynamic in the film is the relationship between the 

youngest brother, Jack Bondurant, and Bertha, the daughter of one of the 

elders of a fundamentalist religious sect. The impossibility of their relationship 

in the period leading up to the paradigm shift is mirrored by the social 

division in Franklin County between the moonshiners, who live on the wrong-

side of the law, and the members of the religious sect who live within the law. 

(This reading, of course, reinforces the essential presence of the law in this 

story.) 

The post paradigm shift depictions of the lives of the Bondurant brothers 

and their intimates, are really by way of a coda to the main point of the film. 

All of these unhappy variations on human relations — familial, intimate and 

social — that characterised the pre paradigm shift period are depicted as 

normalized and relatively harmonious. The final scenes of the film show a 

family gathering at the home of Jack and Bertha, by now married with the 

obligatory collection of children. Also present are Howard, his wife and their 

now healthy offspring. Admittedly, the relationship of Forrest and Maggie 

retains some ambiguity, but they are clearly part of the family and the 

children joke with ‘Uncle Forrest’ about the fact that he refuses to dance. In 

the end, Uncle Forrest, the charismatic and apparently indestructible boss of 

the family’s prohibition (pre paradigm shift) empire, dancing drunk and alone 

on the edge of a frozen lake, falls in and dies as a consequence. Even this 

melancholy event can be read as part of the necessary adjustment to the post 

paradigm shift situation: Forrest is a relic of the previous paradigm, he has no 

place now, he represents dissonance, he is part of an old order that must be 

swept away to make space for the new. 

 

Corruption and the violence of the law 

 

Reading the two texts of Lawless as instantiations of a paradigm-shift in the 

law, suggests not only that law is present in this story, but also provides some 

type of framework for understanding the relationship between law, violence 

and corruption. There is also another way in which the level of violence and 

corruption depicted in the story of Lawless suggests a foundational 
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engagement with law, which tends to negate the suggestion that law is 

absent. 

A key feature of both the book and the film is the corruption and violence 

of the law enforcement officers. Unsurprisingly, these two phenomena are 

closely related. For a time, there is a sort of unstable truce between the 

moonshiners and the law enforcement officers, according to which the latter 

derive material benefits from the moonshine business in return for turning a 

blind eye to the extensive non-compliance with the law. Things start to turn 

nasty when Forrest refuses to accede to the inflated demands on the part of 

the sheriff and the Attorney General for a cut of takings in the moonshine 

trade. They get really nasty with the arrival of Special Federal Agent Charlie 

Rakes. In the film, the role of the Federal Agent is given much greater 

prominence than in the book. He represents — at least in the context of this 

story — a paradox, an exception to the apparent rules of engagement: he is 

the law enforcement officer who relies on a justification of the importance of 

the law to commit acts of violence apparently outside the law, but not related 

to personal financial gain and therefore not dictated by a recognisable logic 

of greed. One might disingenuously argue that he is motivated to excess by 

the desire to enforce the law, but the level of his excess suggests that this 

would be a tenuous conclusion. What, it seems, moves Federal Agent Charlie 

Rakes is the love of violence, the fear that violence creates, and the power that 

fear carries. Nevertheless this connection between enforcement of the law, 

violence and fear, makes Charlie Rakes a character of particular interest. 

In the case against the proposition that the wettest county is lawless, one 

might say that what makes the attorney general, sheriff, deputies and special 

federal agent a force to be reckoned with is that they carry the authority of 

the state. One might, therefore, assert that they represent the founding 

violence of the law, famously comprised in which is law’s insistence on a 

monopoly of violence (Benjamin 2004; Derrida 2002). However, in the case of 

Lawless, the illegality of the acts of the law enforcement officers creates an 

impossible relationship with law’s assertion of the monopoly of violence. 

Paradoxically, the law’s own enforcers appear here to be challenging the 

juridical order and thus potentially undermining it. With the possible 

exception of the conduct of Special Agent Charlie Rakes, the illegality in 

question goes beyond excessive violence in the enforcement of law and 
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comprehends a level of personal corruption that presents a fundamental 

challenge to prevailing legal norms. The sense of outrage that this type of 

corruption produces is critical to the story in Lawless. It is, perhaps, one of the 

reasons why the sympathies of viewer and reader lie with the moonshiners, 

who are just as surely as the law enforcement officers committing illegal acts 

tainted by excessive violence. Lawless, therefore, asks us some particular 

questions about the nature of the relationship between the founding violence 

of the law, law enforcement and individual violence. 

As Tuitt (2006) observes, ‘[t]he idea that individual violence and the 

preservation and authority of law are fundamentally incommensurable is one 

that lies at the heart of western philosophies of violence’ (p. 5). Thus, as 

Benjamin (2004) famously argued, to be justified violence must be law-

creating or law-preserving (p. 243). However, while Tuitt does not contest this 

proposition, she argues that it involves an insufficient problematization of the 

nature of law. A consequence of this, to which Tuitt turns her attention, is that 

the idea that individual violence always sits outside the law is, itself, 

problematic. Reflecting on Benjamin’s distinction between sanctioned and 

unsanctioned violence, Tuitt considers the circumstances in which violence 

should be properly considered law-creating or law-preserving. 

Tuitt’s (2006) argument is that unsanctioned individual violence is by its 

nature law-preserving, but that this law-preserving function of violence 

‘becomes most urgent not when the citizen threatens to challenge the law but 

when the law that is always violent and equally more than violent, threatens to 

become no more than the external violent forces it seeks to repress, thereby 

inviting new law’ (p. 8) When the law complies with this description then: 

 

It is revolutionary violence (historically sanctioned violence) that 

brings such a state to an end, replacing it with new law, thus 

serving the first function of violence. It is the non-revolutionary, 

individual, always unsanctioned violence that “corrects and 

represses” the excessive violence of the law, thereby protecting it 

from revolutionary violence and change, serving the second 

function of law. (p. 9) 
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To be non-revolutionary and law-preserving, such violence must be 

committed by ‘those not aspiring to or capable of acquiring a monopoly of 

violence’ (Tuitt 2006, p. 9). Not only is this non-revolutionary, individual, 

unsanctioned violence by those not aspiring to or capable of acquiring a 

monopoly of violence important in serving the second, law preserving, 

function of violence, it also makes law more responsive to its (‘often tenuous, 

uncertain and highly contingent’ (Tuitt 2006, p. 9)) relationship with justice 

because the law is brought to ‘experience its own violence’ (Tuitt 2006, p. 10). 

Since this type of violence is, by definition, not carried out by people capable 

of, or aspiring to acquire, a monopoly of violence acts of violence that 

constitute an unequivocal assault on justice are acts that can only be 

committed in the name of the law.’ In such a situation ‘the relation between 

law and justice … can only be restored by bringing the law to experience its 

own violence — but to experience its own violence without fear of its 

authority being undermined by another act of law-making violence.’ (Tuitt 

2006, pp. 9-10) 

For Tuitt, however, this function of unsanctioned individual violence as 

making law responsive to justice depends on the violence of law being what 

Fanon describes as ‘violence in its natural state’ (Fanon 1961, p. 61). This type 

of violence only occurs in circumstances where law ‘denies or excludes the 

multiplicity of choices of avenues of resistance that contemporary political 

ideology would suggest are always open’ (Tuitt 2006, p. 11) Unsanctioned 

individual violence by those not aspiring to, and incapable of acquiring, a 

monopoly of violence  

 

prevents the law from losing its responsiveness to justice by giving 

it back a minute proportion of its own violence, such that law can 

recognise and reflect upon the suffusing potential for violence and 

marshal internal resistance against this potential. (Tuitt 2006, pp. 

12-13)  

 

In these circumstances, the law-preserving function of violence is fulfilled 

because ‘law’s instinct for self-preservation would, in most instances, balk at 

removing itself entirely from the claims of justice, thereby opening itself to 

new law’ (Tuitt 2006, p. 13). 
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How then are we to understand the orgy of violence that takes place in 

Lawless on the part of both the so-called law enforcement officers and the 

moonshiners? Is this violence law-creating or law-preserving? Does it serve 

the cause of making law responsive to justice? Does it have anything to do 

with law at all? Taking the last of these questions first, it has already been 

argued above that without law, in the form of the prohibition legislation, there 

would be no story here. It seems plausible to suggest a similar conclusion in 

relation to the violence that is crucial to this story. In other words, without the 

prohibition legislation this violent confrontation would not have taken place. 

But this is the easiest of the questions posed at the beginning of this 

paragraph. Attempting to answer the others requires a more nuanced 

application of Tuitt’s theoretical framework to the story portrayed in Lawless. 

In particular, locating the violence of the law enforcement officers in this 

framework is challenging.  It is tempting here to argue that the law 

enforcement officers represent the violence of the law, which is pitted against 

the non-revolutionary, unsanctioned violence of the moonshiners. But both 

characterisations seem problematic. 

While there may be circumstances in which one might argue that law 

enforcement officers represent or embody the violence of the law, the 

phenomenon of police violence has tended to create a crack in this argument 

that cannot easily be papered over. Just as famous as Benjamin’s distinction 

between founding and preserving violence is Derrida’s (2002) critique of the 

distinction based partly on the problem of police violence, which he argues 

mixes founding and preserving violence ‘as if one violence haunted the other’ 

(p. 276). For Derrida, it seems, Benjamin’s concession that founding violence 

may be ‘represented’ in preserving violence is not enough to explain the 

challenge that police violence presents to his argument (p. 290). In fact, this 

concession on Benjamin’s part might well be no more than the proposition 

with which this paragraph commenced: that is, that law enforcement officers 

represent or embody the violence of the law. Derrida’s argument is a different 

one: 

 

In democracy ... violence is no longer accorded nor granted to the 

spirit of the police. Because of the presumed separation of powers, 

it is exercised illegitimately, especially when instead of enforcing 
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the law, it makes the law ... the police violence of democracies 

denies its own principle, making laws surreptitiously, clandestinely. 

(p. 281) 

 

Lawless provides an interesting framework in which to consider the 

question of the violence of law enforcement officers. This is because, with the 

exception of Special Agent Charlie Rakes, their violence is not simply an 

excess of zeal in the enforcement of the law but part of a wider pattern of 

corruption enabled by the authority in which the law has clothed them. 

Despite this representation of legal authority, their violence might be seen as 

a means of enforcing, not the law, but rather their ability to profit personally 

from the widespread breaches of the law. It is not clear, on the other hand, 

that this observation applies to Special Agent Charlie Rakes. His violence in 

apparent pursuit of the enforcement of the law clearly exceeds any mandate 

that the law has given him and yet, at the same time, is an exercise of the 

authority conferred upon him by law. His case, therefore, appears to fall more 

squarely within Derrida’s critique of the distinction between founding and 

preserving violence. But is it really the case that the behaviour of Charlie 

Rakes makes law, even ‘surreptitiously, clandestinely’, as Derrida would have 

it? 

At this point, rather than abandoning completely the distinction between 

founding and preserving violence, it is worth returning to Tuitt’s more 

nuanced treatment of this distinction. Within this framework, one might 

argue, with respect to the conduct of all the law enforcement officers, that 

their behaviour is neither sanctioned at the time it occurs nor, as in the case of 

revolutions, historically sanctioned. On the other hand, while the violence of 

the law enforcement officers is unsanctioned, it is not clear that it is being 

committed by those who are not seeking, or are incapable of attaining, a 

monopoly of violence. In fact, we might argue that the law enforcement 

officers, unlawfully misusing the authority in which the law has clothed them 

are both seeking, and capable of attaining, a monopoly of violence. Testing 

the violence of the law enforcement officers in Lawless against Tuitt’s 

framework in this way leads to the conclusion that — being neither law-

creating, nor law-preserving — the violence of the law enforcement officers 

has no legitimate function. This is the first demonstration of the robustness of 
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this framework because it refuses the proposition that corruption and abuse 

of their power by those in positions of legally conferred power is a type of 

violence which can be understood or justified on the basis of its law-

preserving function. The refusal of this proposition is, we argue, 

philosophically sound. 

What about the very considerable violence perpetrated by the 

moonshiners? Can it be understood as either law-preserving or law-creating? 

Its characterization as law-preserving presents some challenges. According to 

Tuitt’s framework, such violence must be perpetrated by those not seeking, or 

capable of attaining, a monopoly of violence. Whether or not the 

moonshiners were capable of attaining a monopoly of violence is open to 

question, but it does not seem impossible to suggest that they were seeking 

such control. As will be further discussed below, in a particularly suggestive 

scene of the film, Forrest Bondurant says ‘we control the fear. And without the 

fear we are all as good as dead’. Can we read this as an assertion of control 

over the constitutional order, at least so far as it applies in Franklin County, 

Virginia, during the prohibition era? Certainly, it seems tendentious, in light of 

subsequent history, to argue that the violence of the moonshiners was law-

preserving, at least so far as the preservation of the prohibition laws were 

concerned. 

However, if we think of law here as being the US constitutional order in 

general, which enjoys a monopoly violence, then our conclusions might be 

different. First, we might say that the unsanctioned violence of the 

moonshiners was committed by those incapable of, and not wishing to obtain, 

a monopoly of violence. Further, it would be argued that the violence of the 

moonshiners had the effect of drawing the law’s attention to its own violence 

and causing it to, in Tuitt’s (2006) words, ‘recognise and reflect upon the 

suffusing potential for violence and marshal internal resistance against this 

potential’ (p. 13) through, in this case, the repeal of the offending portion of 

the law, that is (obviously), the prohibition legislation. The only doubt that 

remains in such an application of Tuitt’s framework is whether the prohibition 

laws were ‘violence in its natural state’ (Fanon 1961, p. 61; Tuitt 2006, p. 11). 

Here we would tentatively argue that the monopoly of power held by the US 

constitutional order, which not only promulgated the prohibition legislation 

but which also tolerated widespread corruption in its enforcement, 
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constituted the type of violence that effectively denied or excluded other 

avenues of resistance. Such an argument suggests that the violence of the 

moonshiners was justified and, ultimately, law-preserving in the sense that it 

forced the constitutional regime to marshal its resistance against the threat 

posed by this widespread corruption and to defuse it through the repeal of 

the prohibition legislation. 

While this specific argument on the nature and function of violence in 

Lawless reinforces the proposition that, far from being without law, Lawless is 

actually all about law, or more precisely the relationship between law and 

violence, it also opens another path of enquiry: if the toxic mixture of the 

prohibition legislation and its corrupt enforcement really can be taken to be 

‘violence in its natural state’ then can we say that the holder of the monopoly 

of violence, the law itself, is lawless. And what would it mean to say so? 

 

3. For the proposition that law is absent in Lawless 

At first blush the proposition that law is absent in Lawless seems almost 

impossible to sustain. This is particularly so if one considers Hillcoat’s film 

version in the light of his, immediately prior, 2009 film (The Road 2009) of 

Cormac McCarthy’s (2006) post-apocalyptic novel, The Road (2006). Both texts 

of The Road, the book and the film, tell us the desperate story of a father and 

his small son travelling south through a landscape that has been almost 

reduced to lifelessness — the life that remains being mainly only ‘human’, and 

almost only in the barest sense of that word. Thinking about Hillcoat’s two 

films, The Road and Lawless, together suggests the possibility that Hillcoat, a 

filmmaker characterised by subtlety and nuance, might have been having a 

moment of irony. If Lawless is lawless, that is without law, how can we 

describe the dystopia of The Road?: a place where the immediate imperative 

is physical survival and where any notion of common humanity has almost 

been forsaken; a place where at least three great fears reign, cold, starvation 

and the atavistic terror of cannibalism; a place where there is no state, corrupt 

or otherwise, and no legislation, legitimate or not. Compared to The Road, 

one might say Lawless has a super-abundance of law (Macmillan 2015). 

Nevertheless, we would like to further strain the reader’s patience by 

proposing two arguments that might be used to test the hypothesis of 

lawlessness. The first, and more obvious, of these arguments is that if one 
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understands lawlessness as being based on widespread failure to comply with 

the law, then the behaviour of all the law enforcement officers, which goes 

well beyond their legally authorised power and into the realm of extensive 

criminal activity, could well be seen as prime evidence of lawlessness. And a 

similar observation might be applied to the conduct of the moonshiners. We 

have some doubts, however, about whether illegality or unlawfulness is an 

equivalent concept to lawlessness — although we accept, unconditionally, 

that in the world of commodified cultural products Lawless sounds more 

engaging than Unlawful or, even more unexciting, Illegal. 

The second argument in favour of the proposition that the story of Lawless 

is correctly described by its title depends upon the idea that law itself can be 

lawless or illegitimate (Boge 2009, pp. 335 and 409n, citing Eaglelton 2005, p. 

65; and Douzinas 2013, pp. 87-8). Characterising the prohibition legislation in 

this way depends upon the argument that state coercion in this case, both 

through the enactment of the legislation and its enforcement, failed to 

achieve consent and failed to determine what should be considered right or 

just in society. Consequently, there is a breakdown of order in which the moral 

line between those said to be enforcing the law and those breaking it 

disappears. In such circumstances, the argument would go, a society can be 

said to be effectively without law. 

A striking aspect of Lawless, both the book and the film, is that those 

entrusted with law enforcement have no greater, and possibly less, claim to 

legitimacy than the alleged criminals — and therefore apparently lack any 

authority with which the law might have otherwise clothed them. Of course, as 

has already been discussed above, the explanation of this intuitive sense of 

what is legitimate and illegitimate in the story of Lawless, may be that, while 

the violence of the law enforcement officers cannot be understood or justified 

on the basis that it is law-creating or law-preserving, the violence of the 

moonshiners has some claim to being law-preserving. This, perhaps, tells us 

something about the genre of the ‘Western’, which is where Hillcoat (2012) 

has located his interpretation. In the Western we are used to the idea that the 

good guys and the bad guys change places — and that our sympathies might 

sometimes lie with the ‘outlaws’ due to the corruption of the law enforcement 

authorities. Traditional Westerns, of the sort that have been such major 

business for the Hollywood studios since the 1930s, are, of course, telling the 
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story of the frontier, in which the role of law is always in play as one of the 

markers of the advance of (American) settlement and ‘civilization’.7 In this 

sense, at least, some Westerns have something in common with the dystopia 

of The Road — although one of the features of the Western is that typically 

law arrives and imposes itself as the new organising principle. Even though 

Hillcoat locates his version of Lawless in the genre of the Western, the story 

(perhaps) lacks this aspect of the frontier, both physical and metaphysical. 

Nevertheless, this idea that a state of lawlessness might exist where law is not 

the organising principle of society can also be found in both texts of Lawless. 

The relationship between Forrest and Jack Bondurant expresses a number 

of the central themes of Lawless. In particular, Forrest represents the past — 

or, at least, the paradigm that is passing — while Jack, the baby of the family, 

represents the future. Their relationship, therefore, is the site of the conflict 

and turbulence produced as the past dissolves and the future arrives. And it is 

Forrest, speaking to Jack after the latter has been savagely beaten up by 

Special Agent Charlie Drakes, who articulates what may be one of the 

strongest claims to lawlessness. As has already been noted above, he says, 

speaking of the bloody conflict between the moonshiners and the law 

enforcement officers: ‘we control the fear. And without the fear we are all as 

good as dead.’8 In Lawless, an argument might be made that law, as the 

organizing principle of conduct, has given way to fear. Not the fear of the law 

as state-authorized violence, but the fear of random acts of unauthorised 

violence. Understood like this, the similarity between The Road and Lawless 

becomes evident since both are concerned with a state of affairs in which fear 

of random acts of unauthorised violence is the organising principle. The 

essential difference, perhaps, between Lawless and The Road is that in The 

Road there is no yardstick, however bent and skewed, of authorization. No 

basis, it seems, at all for distinguishing between authorised and unauthorised 

                                                 
7
 It is interesting to note that the word ‘lawless’ made a number of appearances in the titles 

of, particularly early, Western films. E.g., The Lawless Frontier (1934), Lawless Range (1935), 

The Lawless Nineties (1936). And, as Mithani (2007, especially pp. 115 ff.) shows there was a 

more general preoccupation with the concept of ‘lawlessness’ in Hollywood films of the 

1930s. 

8
 Cf. Orwell (2008) Nineteen eighty four ‘Power over matter – external reality as you would call 

it – is not important ... We control matter because we control the mind. Reality is inside the 

skull’ (p. 277). 
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violence, between random and non-random violence. While in both texts it 

might be argued that law is absent as an organizing principle, it might also be 

argued that in Lawless it is present through its explicit failure to authorize 

violence. In The Road, on the other hand, it seems law exists only as a shadow, 

as the desire for a higher authority — or any authority — which is apparently 

absent.9 

But fear in Franklin County, as represented in both the book and the film of 

Lawless, is also the ally of another organizing principle, which has a different 

but equally ambiguous relationship with law. This is the principle of justice. 

Whether the presence of law is a pre-requisite for the existence of justice is a 

big question and one that we will not consider in any detail here.10 Rather 

what is evident here is that the idea of justice, without law, exposes itself in 

the text of Lawless as a form of tit-for-tat violence, as a free-standing 

unconstrained force. This theme of justice as retributive violence/retributive 

violence as justice is a recurring theme in Hillcoat’s work. This was particularly 

the case in his 2005 film, The Proposition (2005).11 However, there are subtle 

differences in this respect between the two films. In The Proposition, in the 

context of a spiral of violence and ‘retributive justice’, justice is linked to the 

force (and violence) of the law in the form of its authorised representatives 

and their attempts to uphold the rule of law. This link is missing in Lawless. 

Further, the concept of tit-for-tat violence as a form of justice, already 

problematic, is further complicated. 

The relation between fear, violence and justice in Lawless is epitomised in 

an episode of critical importance in both the book and the film. In the book, 

the consequences of this episode mark the beginning of Sherwood 

Anderson’s search for ‘truth’ and/or a good newspaper story. The episode is 

central, it seems, to the case in favour of lawlessness because it represents the 

use of fear to displace law and maybe vindicate some free-standing idea of 

justice. In the episode in question Forrest and his elder brother, Howard, 

                                                 
9
 On this aspect of The Road, see further Macmillan 2015. On the desire for law, see 

Aristodemou 2014, especially chap. 2. 

10
 In the dystopia of The Road justice, like law, is a dead letter. But in, for example, Rousseau’s 

famous pre-law utopia the organizing principles of virtue, amour propre and the general will 

are argued to produce justice, humanity and community. This is a vision that has been hotly 

contested by, amongst others, Hobbes and Burlamaqui: see further Macmillan 2015. 

11
 The screenplay of which, like that of Lawless, was also written with Nick Cave. 
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wreak awful ‘justice’ on two men — working at the behest of Special Agent 

Charlie Drakes — who have slit Forrest’s throat and left him for dead. The 

episode is important in both the texts because the fact that Forrest survives 

this, allegedly by walking twenty miles in the snow holding his throat 

together, adds to his myth and the fear that he commands. The ‘punishment’ 

that is meted out for this crime once the culprits have been located is the 

removal, without the benefit of anaesthetic, of their testicles (which, in the 

film, are subsequently delivered to Special Agent Charlie Drakes in a brown 

paper bag). Only after this punishment has been meted out does Forrest come 

to know that these same men sexually assaulted Maggie on the evening they 

slit his throat. Thus any notion that this is a particularly appropriate 

punishment to the crime in a world of ‘eye for an eye’ justice is subjectively 

impossible yet subsequently seems to operate on Forrest as an objective 

justification for this violent act. In the end, then, the question of the justice of 

‘eye for an eye’, or maybe the law of ‘eye for an eye’, is left hanging. What 

remains is the fear. 

 

4. (In)Conclusion 

In the end, despite our best attempts to convince ourselves that law is 

absent from lawless, this seems to be the weaker of the two hypotheses. 

Perhaps the reason for this is that even the arguments in favour of this 

proposition seem to bring us back to some engagement with the legal 

context of the story. Further, an analysis of these arguments tends also to 

reinforce the importance of the connection between law and justice. As has 

already been suggested, this connection is — in practice — tenuous and 

problematic, but abandoning the attempt to make law responsive to the call 

of justice is to condemn ourselves to something just as bad as, if not worse 

than, Hobbes’ (1651) famous state of nature in which life is ‘solitary, poor, 

nasty, brutish and short’. 

The question of the connection, or disconnection, between law and justice 

is at the heart of the argument that law itself can be lawless because of its 

failure to determine what is right or just in society. While not (here, at least) 

disputing the arbitrary nature of all rules and norms, we take it as unarguable 

that law can have, and has often had, the character of failing to determine 

what is right or just. As it is common — but still important — to note in this 
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context, colonialism was legal, slavery was legal, apartheid was legal and so 

on. In the post-colonial period, legal regimes have also been turned to a wide 

range of unjustified practices of appropriation, legitimated through appeals to 

political concepts such as development or through the discourses of other 

disciplines such as economics or anthropology.12 But the problem is not that 

such law is not law — in the sense that it is lacking the character of law. (To 

think otherwise would be, apart from anything else, to ignore the effect of 

politicization.13) In fact, it has exactly the character of law because it expresses 

the state’s claim to the monopoly of violence, but it is law that has been 

detached from justice. In the specific context of Lawless the combination of a 

law that does not command social support and a system of (alleged) 

enforcement that was illegal and corrupt produces the detachment of law and 

justice that tells us something about, not the absence of law, but of its 

infidelity to its too infrequent bed-fellow justice. 

It is the turbulence produced by this detachment between law and justice 

that permits fear of unauthorised violence to emerge as what we have 

described as an organising principle in the story of Lawless. While it seems 

reasonable to argue that fear was, therefore, for a period more important than 

law in determining the relevant social relations, it is harder to assert that it 

displaced it completely. When Forrest Bondurant claims that ‘we control the 

fear’ he may be right, but he also knows that it matters so much exactly 

because he is tilting at law’s claim to have the monopoly of violence. The acts 

of violence committed by Forrest and his fellow moonshiners in support of 

the claim to control the fear are, in the end, the means by which law is 

brought to know its own violence and inoculated. Further, it also seems to be 

the case that the dissolution of fear as an organising principle is part of the 

paradigm shift that occurs with the repeal of the prohibition legislation. Under 

the new paradigm, law and justice have somehow been re-attached. 

                                                 
12

 See, for example, Mattei and Nader 2008. 

13
 ‘Politicization … is interminable even if it cannot and should never be total. To keep this 

from being a truism, or a triviality, one must recognise it in the following consequence: each 

advance in politicization obliges one to reconsider, and so to reinterpret the very foundations 

of law such as they had previously been calculated or delimited. This was true for example in 

the French Declaration of the Rights of Man, in the abolition of slavery, in all the emancipatory 

battles that remain and will have to remain in progress, everywhere in the world for men and 

for women. Nothing seems to me less outdated than the classic emancipator ideal’. Derrida 

2002, pp. 257-8. 
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Examining the question of law’s presence, or absence, in the context of the 

two texts of Lawless, has allowed us to reflect on the relationship between 

violence, law and justice. One of the implicit, but we hope obvious, 

consequences of this reflection is to demonstrate that law exists within in a 

wider political and social context, which can itself never be contained or fully 

reflected by law.14 In this context law is not an unchangeable artefact, not a 

truth in itself, not the definer of social relations, not a guarantee of justice or 

security, and not — most importantly — a substitute for politics. 
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