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Abstract

This thesis analyses collective punishment in the context of human rights law from a
New Legal Realist perspective. Collective punishment is a concept deriving from the law
of armed conflict. It describes the punishment of a group for an act allegedly committed
by some of its members and is prohibited in times of armed conflict by treaty and
customary international law.

Recently, the imposition of collective punishment has been witnessed in situations
outside armed conflict. This means that the applicable legal framework is human rights
law and not the law of armed conflict. Human rights instruments do not explicitly
address collective punishment. Consequently, there is a genuine gap in the protection of
groups affected by collective punishment in situations outside of or short of armed
conflict.

Supported by two case studies on collective punishment in the Occupied Palestinian
Territories and in Chechnya, the thesis examines potential options to close this gap in
human rights law in a way contributing to the empowerment of affected groups. This
analysis will focus on the European Convention on Human Rights due to its relevance to
the situation in Chechnya.

The protection and empowerment of groups necessitates a reconsideration of group
rights under the human rights framework and challenges the traditionally individual
focus of human rights law. By questioning whether human rights instruments can
encompass such rights and adapt to the changing circumstances, the thesis contributes
to the broader academic debate on rights held by collectivities in general and on
collective human rights in particular.

The thesis is therefore centred on the following research question: What is the
relationship between the legal regulation and state policies on collective punishment
under the law of armed conflict and human rights law and what effects does this

relationship have on the protection and empowerment of affected groups?
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Ruins of the Saleh family home, Deir Abu Mash’al, B'Tselem, Iyad Hadad (photo),
sites/default/files/styles/original size/public/2017 demolitions photoblog 3.jpg?itok=

Ruins of the Baidulaev family home, Yandi, Human Rights Watch, Memorial Human Rights Centre (photo),
https://www.hrw.org/news/2014/12/10/dispatches-burning-down-house-chechnya
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1 Introduction

Shown on the previous page are two images of destroyed houses. The house shown in
the first picture is in the village of Deir Abu Mash’al in the Occupied Palestinian
Territories (OPT) and belonged to the Saleh family. The house shown in the second
picture is in the village of Yandi in Chechnya and belonged to the Baidulaev family. The
house of the Saleh family was destroyed due to the involvement of a family member in
an attack on the border police. The house of the Baidulaev family was destroyed due to
the alleged insurgent ties of a family member after insurgents attacked the Chechen

capital Grozny.!

There are similarities between these two cases. In both, a group or collectivity is
punished for the act or the alleged act of an individual member of the group. Yet this
group is not confined to the family, but encompasses the community to which they
belong, the Palestinians on one hand, and the Chechens on the other on a broader level.
These groups are targeted by the Israeli and Russian authorities. They punish these
groups collectively for acts committed or allegedly committed by one or some of their
members for which the other group members do not bear individual responsibility.

Under the law of armed conflict, this is known as collective punishment.

Collective punishment is prohibited in times of armed conflict under treaty as well as
customary international law. It is not explicitly prohibited in situations outside armed
conflict. The house of the Saleh family in the OPT was destroyed in 2017 during the
ongoing Israeli occupation. The occupation means that the law of armed conflict is
applicable in this context and for this reason the demolition of the house violated the

prohibition of collective punishment.

The house of the Baidulaev family in Chechnya was destroyed in 2014, in the aftermath
of the second non-international armed conflict between Chechnya and Russia. Large-

scale fighting ceased over a decade ago, yet sporadic confrontations between the military

1B'Tselem (2017). Innocents punished: Israeli military demolishes three homes and seals
another, Ramallah District, online available at: http: //www.btselem.org/photoblog/innocents-
punished-israeli-military-demolishes-three-homes-and-seals-another-ramallah-dist (accessed
on 15/04/18); Human Rights Watch (2014). Dispatches: Burning Down the House in Chechnya,
online available at: https://www.hrw.org/news/2014/12/10/dispatches-burning-down-
house-chechnya (accessed on 15/04/18); Memorial Human Rights Centre (2014). Yeuns:
CUJIOBUKHU COXKIJIU I0Ma POJICTBEHHUKOB 606BHKOB onllne available at:

(accessed onl 5/04-/18)
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and insurgents have continued. It is unclear, whether Chechnya is still in the state of a
non-international armed conflict or not. Given this uncertainty, it is not clear whether
the destruction of the Baidulaev home was prohibited under the law of armed conflict. If
one reaches the conclusion that the non-international armed conflict is over, the

prohibition of collective punishment does not apply to the destruction of their home.

A law that makes family members bear financial responsibility for damages arising from
terrorist attacks involving their relatives exacerbates the situation. This law was passed
by the Russian State Duma in 2013 and is applicable across Russia. It does not
specifically address the current status in Chechnya. Crucially, that means the applicable
international legal framework would be human rights law and not the law of armed
conflict. Furthermore, the Putin-loyal head of the Chechen Republic Ramzan Kadyrov is
pursuing a relentless policy of collective responsibility which has led to house burnings,
ill-treatment, public humiliation and collective expulsion of people associated with the

insurgent movement.

Punishing a group for acts committed or allegedly committed by some of its members in
this way is prohibited under the law of armed conflict, but not under human rights law.
Current international human rights instruments do not explicitly address collective
punishment. Consequently, the house destructions in the OPT are in breach of the
prohibition of collective punishment, whereas house destructions in Chechnya are not.
The drastic split in the legal assessment between those two very similar cases highlights

a genuine gap in human rights law.

The comparison of these two cases prompts the following question: What is the
relationship between the legal regulation and state policies on collective punishment
under the law of armed conflict and human rights law and what effects does this
relationship have on the protection and empowerment of affected groups? In other
words, the imposition of collective punishment is not limited to situations of armed
conflict but has expanded to situations governed by human rights law. If there is no
prohibition of collective punishment in human rights law, there is no express
international rule that a national law introducing collective punishment, such as the
Russian law on compensation for terrorist attacks, would violate. Furthermore, without
a prohibition of collective punishment under human rights law, affected groups have no

substantive rule they can base their claims against the perpetrators on.
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The thesis is divided into six substantive chapters grouped in three parts. The first part
is devoted to the legal regulation of collective punishment under the law of armed
conflict and a case study on the OPT. The second part addresses the legal regulation, or
rather non-regulation of collective punishment under human rights law, and a case study
on Chechnya. The third part brings these findings together by assessing the theoretical
debate on group rights as human rights and the viability of prohibiting collective
punishment under the European Convention on Human Rights (ECHR). The focus on the
ECHR stems from the cases already brought before this Court by Chechens regarding
other aspects resulting from the two non-international armed conflicts fought against

Russia.

This substantive analysis is preceded by a short methodology chapter outlining the
theoretical approach and methods applied throughout the thesis; namely New Legal
Realism and case studies. As the images above have shown, the analysis undertaken in
this thesis is not limited to a theoretical assessment. It goes beyond this by emphasising
the ways in which the law of armed conflict and human rights law obtain their meaning,
are practised, and change over time. Adopting the New Legal Realist approach, the
chapters are rooted in a positivist analysis of the law as it stands, but this analysis is
taken only as the starting point for further enquiry. The emphasis of the New Legal
Realist approach on empiricism and pragmatism facilitates this enquiry and allows for
practice-oriented suggestions based on real life experience highlighted by the two case
studies. Mindful of the tension between reason and power, the New Legal Realist
approach also accommodates the struggle of groups such as the Palestinians or the

Chechens and supports their proactive role in their pursuit of justice.

Following this methodology chapter is the substantive part on collective punishment
and the law of armed conflict (part 3 of the thesis). It is divided into two chapters dealing
with the legal regulation of collective punishment under the law of armed conflict

(chapter 3.1) and the case study on the Occupied Palestinian Territories (chapter 3.2).

The first chapter (chapter 3.1) examines the legal regulation of collective punishment
under the law of armed conflict based on international treaties as well as customary
international law. Although collective punishment is prohibited under the 1949 Geneva
Conventions and their 1977 Additional Protocols, the drafting history of these
documents reveals a certain unwillingness or reluctance of state parties to concede

rights to actors other than states. For this reason, the customary international law status
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of the prohibition of collective punishment is crucial, as it proves this opposition to be a

minority opinion.

Apart from prohibiting collective punishment, the law of armed conflict does not say
much about the nature and scope of the act itself. This leads to a problem of defining
collective punishment. The Special Court for Sierra Leone has dealt with the war crime
of collective punishment as enshrined in its statute and defined its elements as
‘indiscriminate punishment imposed collectively on persons for omissions or acts some
or none of them may or may not have been responsible’ with ‘the specific intent of the
perpetrator to punish collectively’.2 The first substantive chapter concludes with a
working definition of the act of collective punishment as the punishment of a group as
such for an act committed by one or some of its members for which they do not bear

individual responsibility.

The group referred to is understood in a broad sense; meaning an “identifiable group”
such as the family of an alleged terrorist whose house is demolished and is not related
to any additional criteria such as a broader discriminatory intent. However, in practice
the groups targeted by collective punishment might also exhibit those broader
characteristics as the family of a Palestinian whose house is demolished also belongs to
this broader group, the Palestinians. The same goes for alleged members of the Chechen
insurgent movement. Yet the group envisaged in the definition of collective punishment
does not include a discriminatory element based for example on ethnicity, religion or

Sex.

However, in practice the groups targeted by collective punishment are likely to be
subject to discriminatory treatment in addition to collective punishment. This again
leads back to the broader struggle for justice of these groups (the Palestinians and the
Chechens) and the ways in which a prohibition of collective punishment can contribute
to those efforts. Although the cases on punitive house demolitions deal with families of
persons who have (allegedly) committed certain acts and not with the Palestinians or
the Chechens per se, these cases shine a light on the broader situation in the OPT and in
Chechnya. To sum up, the term group unless otherwise stated should be understood in
a broad and neutral manner but these groups do not exist in a vacuum and it is very
likely, as the two case studies show, that those groups also carry other characteristics

based on a shared identity. Yet these overlaps do not influence the criteria for assessing

2 Fofana and Kondewa (SCSL-04-14-A) Judgment, Appeals Chamber (28 May 2008) para.224.
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whether collective punishment was imposed on a group. What it does change however,
is the broader picture: In both case studies, the groups affected by collective punishment
also belong to a bigger community, namely the Palestinians and the Chechens. And the
imposition of collective punishment on families belonging to those groups exposes their
treatment by the respective state in general. By documenting violations of the
prohibition of collective punishment, these groups draw attention to the broader
implications and therefore contribute to the struggle for justice of the Palestinians and
the Chechens. This interconnection explains the overlap of the groups affected by
collective punishment in each instance (for example a family) and simultaneously the

effect this act has on the larger community they belong to (for example the Palestinians).

The second chapter in the first substantive part of the thesis (chapter 3.2) examines the
legal regulation of collective punishment under the law of armed conflict and its use in
practice, with a case study looking at punitive house demolitions in the OPT. After
confirming the status of the OPT as still occupied, and therefore demonstrating the
applicability of the law of armed conflict, the case study focuses on one specific form of
house demolitions practised by Israeli forces, punitive house demolitions. These are
based on outdated Defence (Emergency) Regulations adopted by the British in 1945
during their administration of Palestine. Israel still relies on these provisions even
though they have been repealed. Broadly speaking, the regulation provides for the
destruction of homes connected to offences against Israeli forces, including buildings
from which firearms have been launched or buildings in which perpetrators have been

living.

Local non-governmental organisations have filed numerous cases on behalf of
Palestinians against such demolitions and one of them, the HaMoked case brought by the
non-governmental organisation of the same name, is of particular interest as it attacked
this Defence (Emergency) Regulation itself. The chapter argues that the prohibition of
collective punishment under the law of armed conflict supports the Palestinians in their
struggle for justice as the substantive prohibition can act as a tool contributing to their
empowerment in a broader sense Relying on the prohibition, they filed cases against
Israeli forces destroying their homes documenting Israel’s long history of non-
compliance with its international obligations in this regard. Furthermore, the
international prohibition of collective punishment denies legality to any local law like
the Defence (Emergency) Regulations and prevents the attempted legalisation of

collective punishment. Seen from this angle, the prohibition of collective punishment can
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support the empowerment of the Palestinians by enabling them to call out Israel’s
violations of the law of armed conflict. Although the prohibition of collective punishment
under the law of armed conflict alone will not bring about empowerment of the
Palestinians and Israel’s state practice has still to change to compliance, it is an
important piece in their broader struggle for justice and in particular regarding punitive

house demolitions.

In sum, the first part of the thesis provides the foundational understanding of the origin
and meaning of collective punishment under the law of armed conflict and sheds light
on the ways in which a prohibition of collective punishment can contribute to the

empowerment of the Palestinians.

The second substantive part of the thesis (part 4) situates collective punishment in
human rights law. The first chapter examines the legal regulation of collective
punishment under human rights law (chapter 4.1) while the second chapter is devoted

to a case study on collective punishment in Chechnya (chapter 4.2).

Highlighting the fluid transition between the law of armed conflict and human rights law,
the first chapter of this part (chapter 4.1) starts with a short analysis of states of
emergency. Most international human rights instruments such as the ECHR include
derogation mechanisms which will apply during a state of emergency. This means that
states can temporarily suspend some of their human rights obligations. Given the direct
reference to collective punishment in the General Comment to the state of emergency
provision in the International Covenant on Civil and Political Rights (ICCPR), this treaty
will be used to outline the concept of states of emergency. The General Comment states
that derogations in times of a state of emergency cannot be used to justify collective
punishment.3 A short look at how the Turkish authorities have used declarations of a
state of emergency to pursue a policy of village destruction in the Kurdish dominated
south of the country, sheds light on the position of states of emergency between armed

conflict and peace, resulting gaps in protection and their dangers.

In order to close this gap, the existing human rights framework - in particular the ECHR,
but also the African Charter on Human and Peoples’ Rights (ACHPR) and the ICCPR - are
examined for any rights or principles related to the substance of the act of collective

punishment. Related rights are mainly those that are violated in the course of collective

3CCPR/C/21/Rev.1/Add.11 General Comment No.29: States of Emergency (Article 4) (31
August 2001) para.11.
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punishment. Taking the example of house destruction, violations of the right to private
and family life and the right to property are involved. Depending on the treatment of the
inhabitants, the right to life as well as the prohibition of torture are engaged too. All these
violations have to be seen in conjunction with the prohibition of discrimination.
Furthermore, the principle of individual responsibility is a core value undermined by
collective punishment. In addition to these related rights and principles, the group rights
in the ACHPR and minority rights are briefly mentioned to foreshadow the theoretical
debate on group rights as human rights in the last part of the thesis. At this point
however, they are only examined for their substantive connection to collective
punishment. The European Framework Convention on the Protection of National
Minorities (FCNM) and the European Social Charter (ESC) which support a prohibition
of collective punishment under the ECHR on a more theoretical and procedural level, are

analysed in the last part of the thesis as well.

Collective punishment is the imposition of sanctions on a group as such for acts
committed or allegedly committed by one or some of its members for which the other
members do not bear individual responsibility. These criteria are not present in any
existing article of the human rights instruments reviewed in this thesis. Although several
rights are violated in the course of collective punishment, the specific wrong done by
collective punishment as such remains unaddressed. Neither the prohibition of torture,
the right to property or the prohibition of discrimination require the punishment of a
group for an act committed by one of its members. These related rights violations only

confront the side effects or the symptoms of collective punishment and not the cause.

Drawing on this assessment, human rights law and the ECHR in particular are currently
unable to encompass collective punishment. The human rights framework does not
address the particular wrong done by this act. Nevertheless, the last section of this
chapter emphasises that although collective punishment as such is not prohibited under
current human rights treaties, the European Court of Human Rights (ECtHR) has already
referred to this term in over forty cases, some of them even in the Chechen context. This
means that the Court is familiar with the term and its use and more importantly, it has
not rejected the reference being made to collective punishment either. Admittedly, this
might be a small step, but seeing collective punishment feature in the Court’s own cases
might contribute to a sense of urgency in dealing with collective punishment outside the

context of armed conflict.
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This sense of urgency is reinforced by the case study on Chechnya following in the
second chapter (chapter 4.2) of this part. Owing to the complex turn of events on the
ground, the current situation in Chechnya is analysed first. In the early 1990s the
dissolution of the Soviet Union precipitated the first non-international armed conflict in
Chechnya between the Chechen independence movement and Russian forces. After a
short interim period, the second non-international armed conflict was triggered by
Jihadist fighters from Chechnya attacking villages in neighbouring Dagestan, and
allegations that Chechen insurgents were responsible for apartment block bombings in
several Russian cities - a claim that has never been proved. The second non-
international armed conflict was portrayed as a counter-terrorist operation by Russian
authorities and officially declared to be over in 2009. However, the continuation of
fighting between security and insurgent forces has cast doubts on an end to this conflict.
For this reason, the first section of this chapter addresses the question on how to
determine the end of an armed conflict. The range of different approaches to this
question indicates that this area of the law of armed conflict is still not settled and
therefore, the question as to the current status in Chechnya remains uncertain. This
uncertainty can lead to gaps in protection and one of them is related to collective

punishment.

The chapter continues with an assessment of practised forms of collective punishment
in Chechnya. During the early years of the second non-international armed conflict,
zachistkas were a common form of collective punishment. Zachistkas are sweeping
operations. A whole village is sealed off for several days while the military is carrying
out searches for insurgents which often result in extrajudicial killings, torture, looting
and property destruction. Some of these sweeping operations were already subject of
cases brought before the ECtHR. Whereas the use of zachistkas declined after 2004,
house burnings became more common with Ramzan Kadyrov becoming president of
Chechnya in 2007. The destruction of homes of persons with alleged insurgent ties is
facilitated by Kadyrov’s open support for family responsibility. In addition, he started a
campaign of public humiliation against alleged insurgents or sympathisers, sometimes
resulting in the collective expulsion of entire families and called for family ties to be
included in identity documents. As numerous examples from colonial as well as post-
conflict contexts show, the use of collective punishment was often associated with the
aftermath of hostilities and therefore the imposition of collective punishment in
Chechnya does not represent a departure from previous practice. Yet what is different

in this case study, is that in addition to collective punishment imposed on Chechens by
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the local government, Russian-wide legislation has introduced collective punishment.
This law is not in any way connected to the existence or prior existence of an armed
conflict or state of emergency as in the case of colonies or post-conflict situations, this

law is designed for peacetime.

In 2013 the Russian State Duma adopted a law making it the responsibility of family
members to pay for damages arising from terrorist attacks involving their relatives. Not
only does this law go against the principle of individual responsibility, but it punishes a
group for an act allegedly committed by one or some of its members. Being a law
applicable across Russia with no mention of the current situation in Chechnya, it has to
be assessed against the background of human rights law. As shown, human rights law
does not prohibit collective punishment as such. This case study highlights the effects of
such a gap in protection in practice, leaving the Chechens without legal tools to actively
engage in their struggle and confront the perpetrators of collective punishment. Finally,
at the end of the chapter, ECtHR cases referring to or dealing with collective punishment
in the Chechen context are reviewed to strengthen the claim of the Court’s familiarity

with the concept.

In conclusion, this second substantive part of the thesis looks at collective punishment
in the context of human rights law. As collective punishment as such is currently not
prohibited under human rights instruments such as the ECHR, there is a genuine gap in
protection. The effects of this gap are illustrated by the case study on Chechnya. To give
the Chechens a chance to actively engage in their struggle for justice, they need tools to
hold the authorities to account. A prohibition of collective punishment could be such a

tool.

The question of group rights as human rights and the viability of a prohibition of
collective punishment under the ECHR form the last substantive part of the thesis (part
5). The first chapter of this part (chapter 5.1) deals with the theoretical underpinnings
of group rights and of group rights as human rights in particular. The second chapter of
this part (chapter 5.2) looks at practice-oriented solutions to address collective

punishment under the ECHR.

Before delving into the group rights debate, the first chapter of this part (chapter 5.1)
starts with some clarifications on the relationship between the law of armed conflict and
human rights law as understood in this thesis. Much has been written about the

applicability of human rights law in times of armed conflict and in particular about the
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lex specialis approach. The principle of lex specialis means that any specific law applicable
to a situation overrides a more general law which would be applicable as well. In the
current context, it has been suggested that the law of armed conflict might be the specific
law and human rights law the general law. However, as will be shown in this chapter,
these discussions miss the broader point. The question most relevant to the relationship
between the law of armed conflict and human rights law in this thesis concerns their
underlying structure. Whereas human rights law traditionally confers rights onto
individuals, rights and obligations under the law of armed conflict are conditional on
membership in a certain group such as prisoners of war or civilians. This group
dimension facilitates the prohibition of collective punishment under the law of armed
conflict and simultaneously shows why such a prohibition might prove difficult to
“translate” into human rights law. This translation does not mean that the prohibition of
collective punishment will simply be taken from the law of armed conflict and pasted
into human rights law; it means that the act of collective punishment needs to be
considered in the context of human rights law and with the means available to human
rights law. For this reason, the theoretical foundation of group rights in human rights

law is examined for ways on how to encompass this group dimension.

Two representatives of the group rights debate, Will Kymlicka and Dwight Newman, are
singled out and their approaches compared. Whereas Kymlicka argues for ‘group-
differentiated rights’ held by individual members of a group, Newman proposes
‘collective rights’ held by groups as such.* With some additions, the thesis favours
Newman’s argument for groups as right-bearing entities that derive those rights from
collective interests, interests that cannot be reduced to their individual members. This
stands in contrast to Kymlicka’s idea of liberal group-differentiated rights, which
ultimately concerns the individual rights of group members. The understanding of group
rights as human rights is further strengthened by the ontological interdependence
between an individual and her group or community. Furthermore, the claim for group
rights as human rights is reinforced by the empowerment aspect. Groups such as the
Chechens need tools to hold the perpetrators of collective punishment to account. This
active assertion of their rights could be realised by providing means such as a prohibition

of collective punishment referring to groups as rightholders.

4 Kymlicka, W. (1996). Multicultural Citizenship: A Liberal Theory of Minority Rights. Oxford,
Clarendon Press; Newman, D. (2011). Community and Collective Rights: A Theoretical
Framework for Rights Held by Groups. Oxford, Hart.
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The second chapter of the last substantive part of the thesis (chapter 5.2) assesses the
viability of such a prohibition in practice. Owing to the focus on the ECHR, two other
Council of Europe (CoE) human rights instruments, the FCNM and the ESC, are examined
in more detail. Although neither of them addresses collective punishment in its
substantive context, they highlight the acceptance of CoE member states of human rights
with a group dimension. The ESC is of special interest in this regard, as under the
collective complaints mechanism devised in the Charter, its rights can only be claimed
by collectivities such as non-governmental organisations or trade unions. Together with
ashortlook at the ACHPR and the way in which non-governmental organisations can file
cases on behalf of communities asserting their group rights, this illustrates the viability
of adjudicating group rights in practice. The ECHR’s own application procedure allows
non-governmental organisations to submit applications, and in consequence the ECHR

could encompass group rights from a procedural perspective.

Whether the ECHR can also encompass a prohibition of collective punishment on a
substantive level is a different question. Support can be found in the references made to
the FCNM and ESC, as it indicates that the ECtHR is taking the broader social context of
cases into account. However, broader interpretations of the existing ECHR framework
are not sufficient to deal with collective punishment. Even a collective right to non-
discrimination would not encompass the specific wrong done by collective punishment,
the punishment of a group for an act committed by one of its members. For this reason,
a new rule is proposed. Acknowledging that any new addition to the ECHR requires
political support, the broad acceptance of the prohibition of collective punishment under
the law of armed conflict could be useful in illustrating a pre-existing common

understanding.

In trying to devise a prohibition of collective punishment under the ECHR, the chapter
will address earlier attempts to include rights of national minorities and social and
economic rights into the ECHR by adopting additional protocols. All these attempts were
turned down. However, a prohibition of collective punishment does not face the same
impediments. An additional protocol on rights of national minorities was turned down
due to its limitation to a specific group. A prohibition of collective punishment would not
be limited to national minorities but open to any identifiable group without requiring an
additional discriminatory element - with the groups described in the prohibition of non-
discrimination only acting as possible examples of groups that might be affected by

collective punishment in practice to illustrate the scope of the new rule. An additional
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protocol on social and economic rights was turned down due to the “second generation”
character of these rights, whereas the ECHR is centred on civil and political and therefore
“first generation” rights. However, the prohibition of collective punishment does fit in
the civil and political remit of the ECHR, addressing a fundamental right that is well-
recognised (in the law of armed conflict at least) and sufficiently precise in its wording.
In sum, the establishment of a prohibition of collective punishment under the ECHR

appears feasible.

As this thesis will show, a prohibition of collective punishment under human rights law
is possible, and it could support groups such as Chechen families and the Chechens more
broadly in actively pursuing their struggle for justice. As rightholders they would be able
to assert their freedom from collective punishment and to hold the perpetrators to

account.
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2 Methodology

2.1 Introduction
Before starting with the substantive part of the thesis, it is necessary to outline the

theoretical approach and the methods used. The thesis examines the relationship
between the law of armed conflict and human rights law with regards to collective
punishment as well as case studies dealing with the imposition of collective punishment
under both frameworks. The findings on state policies on collective punishment
gathered from the case studies and on the regulation of collective punishment in
international law describe how law is practised and how it changes over time and adjusts
to other circumstances. These are core questions asked by the New Legal Realist

approach.

New Legal Realism as referred to in this thesis describes a contemporary theoretical
movement.! According to Shaffer, it is distinguished by questions of how law obtains its
meaning, how it is practised, and how it changes. The particular appeal of this approach
lies in its orientation to practice, here understood as a way of problem-solving based on
knowledge gathered from real life experience. These features are refined by several key
attributes, namely empiricism, philosophical pragmatism, transnationalism and reason-

giving in tension with power.2

New Legal Realism has taken over the concepts of empiricism and pragmatism from the
legal realists of the 1920s such as Karl Llewellyn. New Legal Realism differs from the ‘old’
or American Legal Realism developed at the beginning of the twentieth century in the
United States by its emphasis on empirical work in international law, as opposed to

national judges’ decisions and the changed factual context.

New Legal Realism reinforces the underlying reasons for embarking on the present
thesis. The impetus was a gap in human rights law, caused by changed circumstances on

the ground. This called for an examination of the interplay between law and its social

1 The inaugural New Legal Realism conference was held in 2004 at the University of Wisconsin
Law School: Garth, B. & Mertz, E. (2016). Introduction: New Legal Realism at Ten Years and
Beyond, UC Irvine Law Review, 6, pp.121-136, p.121.

2 Shaffer, G. (2015). The new legal realist approach to international law, Leiden Journal of
International Law, 28 (2), pp.189-210, pp.196; Macaulay, S. (2005). The New versus the Old
Legal Realism: 'Things Ain't What They Used to Be', Wisconsin Law Review, 2005 (2), pp.365-
403, pp.385ff.
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context, and between law and its application in practice. This will not only lead to a
better understanding of the current situation, but also to potential solutions or ways to

approach the situation on the ground through law informed by experience.

Similarly, the case study method used to investigate two different state policies on
collective punishment provides an understanding of collective punishment’s social
contexts and its interaction with the legal regulation thereof on the international level.
Case studies enable the assessment of particular phenomena, in the present instance
collective punishment, in real life contexts; and they generate knowledge which could be
of value in comparable future situations. The historical background of the case studies

might also enable the indication of trends and a test of proposed theories.

The following chapter starts with remarks on how New Legal Realism developed from
American Legal Realism and its underlying pragmatist philosophy. The relationship
between New Legal Realism and positivism, natural law and idealism are then discussed.
These two parts are important in situating New Legal Realism and delineating it from
other theoretical approaches. Core features of New Legal Realism according to Shaffer
are outlined in order to define the approach’s scope and its advantages. Finally, the case

study method and its value for the present thesis are highlighted.

2.2 The development of New Legal Realism and its underlying
principles
In the following, the origins of New Legal Realism and its basic tenets are discussed. It

will be argued that New Legal Realism endorses several ideas of American Legal Realism
such as the idea of law in action and the consideration of law’s context, but that the
overall situation and the social context today is not comparable. The reasons why its
problem-solving oriented stance and its fallibility considerations appear to be
particularly useful in a combination with empiricism are outlined in terms of
philosophical pragmatism. In the end, both stances emphasise the importance of law in

context and of reflexivity in order to create solutions for ends-in-view.

2.2.1 ‘Old’ legal realism
As the name indicates, ‘New’ Legal Realism as understood by Shaffer is built on a

predecessor that could be named ‘old’ or American Legal Realism. This stream of legal
realism was developed in the early twentieth century through the work of prominent

representatives such as Karl Llewellyn (1893-1962), Underhill Moore (1879-1949) or
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Walter Wheeler Cook (1873-1943).3 After a short introduction on legal realism in
general, Llewellyn’s work will be discussed in more detail below. This focus is due to
Shaffer’s emphasis on Llewellyn, which singled him out as ‘arguably the central figure in
legal realism’.# In addition, the focus on Llewellyn as one figure in legal realism stems
from the heterogeneity of legal realists. As Llewellyn himself argued, they did not
constitute a unified group and therefore an outline of the differing tenets of several legal

realists besides their common features would be too space-consuming.5

A claim made by early legal realists was that law was indeterminate, meaning that legal
reasons alone could neither justify unique decisions nor explain why judges decided in
the way they did. Legal reasons were seen as insufficient to explain the decision-making
process. Llewellyn addressed this issue by his take on precedents. He argued that
precedents could be interpreted in many different ways, each of which would be
‘legitimate’. In distinguishing those different ways, he separated ‘strict’ from ‘loose’
readings of precedents, whereby the strict reading focusses on the facts of the case and

the loose reading abstracts a case from its facts in order to extract a general rule.6

This indeterminacy has influenced legal realism’s core claim that law on its own is
insufficient to explain the decision-making process — one has to look further to explore
the underlying facts of a case. The legal realism of the 1920s was concerned with national
law and the decisions of courts made by judges - however, the finding that one has to
take other sources in addition to law into account when reviewing decisions and how
they were made, could be seen as an assumption valid in the international law context

as well.”

Amongst others, Llewellyn has written on the discrepancies between law and the
outcome of decision-making in practice. He asked for the consideration of the influence
of other factors of society on this process and on judges’ behaviour: ‘The question is how,
and how much, and in what direction, do the accepted rule and the practice of decision

diverge? More: how, and how much, in each case? You cannot generalize on this, without

3 Leiter, B. (2005). American Legal Realism, in Golding, M.P. & Edmundson, W. A. (eds.). The
Blackwell Guide to the Philosophy of Law and Legal Theory. Oxford, Blackwell, pp.50-66, pp.50ff.
4 Shaffer, G. (2015) supra note 2, p.192.

> Tamanaha, B.Z. (2009). Understanding Legal Realism, Texas Law Review, 87, pp.731-785,
pp.737f, 780f; Llewellyn, K.N. (1931). Some Realism About Realism - Responding to Dean
Pound, Harvard Law Review, 44, pp.1222-1264, pp.1233ff.

6 Leiter, B. (2005) supra note 3, pp.51f; Llewellyn, K.N. (1960). The Bramble Bush: The Classic
Lectures on the Law and Law School. Oxford, Oxford University Press, pp.55ff.

7 Leiter, B. (2005) supra note 3, pp.52f; Shaffer, G. (2015) supra note 2, pp.196ff.
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investigation.’ 8 Llewellyn was referring to empirical studies of behaviour: ‘[T]he
significance of the particular rule will appear only after the investigation of the vital,
focal, phenomenon: the behavior. And if an empirical science of law is to have any
realistic basis, any responsibility to the facts, [ see no escape from moving to this
position.” In pointing to other important considerations on which judicial decisions are
built, legal realists were recognising the causal importance of underlying extra-legal

factors. These are used to explain and justify judicial decisions.10

As discussed above, ‘old’ legal realism was mainly concerned with judicial decision-
making. This limited scope separates it from New Legal Realism according to Shaffer.
New Legal Realism, in particular regarding international law, is not confined to national
judicial decisions, but encompasses a broad range of factual contexts and actors. It
includes not only judicial decision-making on the international level via international
courts and tribunals, but also acts carried out by states, international organisations or
groups outside the court-context. For this reason, New Legal Realism enables the study
of policy approaches in relation to international legal provisions and their mutual impact

on each other seen from the angle of the different actors involved.!!

Although legal realism is considered American, Llewellyn was influenced in developing
this approach by European thinkers such as Rudolf von Jhering (1818-1892) and Eugen
Ehrlich (1862-1922). Llewellyn’s theoretical work was written under the influence of
Eugen Ehrlich and his sociology of law and his German and Austrian influences are due
to several visits to Germany where he first travelled as a student and later to teach at

universities.1?

Before Llewellyn refined his theory in the 1920s and 1930s, von Jhering published the
work Der Kampf ums Recht (The Struggle for Law) in 1872.13 His view represented a
break from the prevailing historical school of law under Savigny. After stating in The

Struggle for Law that law should be seen as a conflict, a struggle between real interests,

8 Llewellyn, K.N. (1930). A Realistic Jurisprudence - The Next Step, Columbia Law Review, 30 (4),
pp.431-465, p.444.

9 Llewellyn, K.N. (1930) supra note 8, p.444.

10 Leiter, B. (2005) supra note 3, pp.56ff; Llewellyn, K.N. (1960) supra note 6, pp.70f; Llewellyn,
K.N., Adler, M.J. & Cook, W.W. (1931). Law and the Modern Mind: A Symposium, Columbia Law
Review, 31 (1), pp-82-115, pp.83f.

11 Shaffer, G. (2015) supra note 2, pp.197f.

12 Grise, J.E., Gelter, M. & Whitman, R. (2012). Rudolf von Jherings’s influence on Karl Llewellyn,
Tulsa Law Review, 48 (1), pp.93-116, pp.98ff.

13 Von Jhering, R. (1915). The Struggle for Law. 214 edition. Translated from the 5t German
edition by Lalor, ].J. Chicago, Callaghan and Company.
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von Jhering completed his philosophy with the work Der Zweck im Recht (Law as a Means
to an End), which interprets law as a tool for reconciling conflicting interests by studying
law in practice.1* As Seagle said about von Jhering’s approach: ‘The world of legal
concepts was not self-contained. Society would not wait for the jurist to "construe" its
needs.’!s In addition to von Jhering’s impact on Llewellyn, his broader influence is going

to be discussed later on in relation to New Legal Realism’s key attributes.16

2.2.2 Philosophical pragmatism
Pragmatism is a philosophical tradition developed in the United States around the late

nineteenth and the early twentieth century. Major figures representing the stream are
Charles Sanders Peirce (1839-1914), William James (1842-1910) and John Dewey
(1859-1952).17 Shaffer’s account of New Legal Realism is based on philosophical
pragmatism, and Dewey in particular appears to have been of considerable influence on

his approach.

According to Shaffer, New Legal Realism is ‘empirical and problem-centred in the
Deweyan tradition of legal pragmatism’.18 The combination of, as Shaffer calls it,
‘backward-looking’ empiricism and ‘forward-looking’ problem-solving enriches
understanding of the operation of law and the experience gathered from it in order to
approach new and changing factual settings.19 As Dewey put it: “The maintenance of life
is a continuous affair. It involves organs and habits acquired in the past. Actions

performed have to be adapted to future conditions or death will speedily ensue.’20

Philosophical pragmatism in this sense means discussing law in its social context guided

by the idea of solving encountered problems not in a final way, but in a way suitable for

14 Von Jhering, R. (1913). Law as a Means to an End. Translated by Husik, [. and edited by Drake,
J.H., Lamm, H. & Geldart, W.M. Boston, Boston Book Company; Grise, ].E., Gelter, M. & Whitman,
R. (2012) supra note 12, pp.107ff.

15 Seagle, W. (1945). Rudolf von Jhering: Or Law as a Means to an End, University of Chicago Law
Review, 13 (1), pp-71-89, p.83, pp.81ff.

16 Grise, J.E., Gelter, M. & Whitman, R. (2012) supra note 12, pp.114ff; Whitman, J. (1987).
Commercial Law and the American Volk: A Note on Llewellyn 's German Sources for the
Uniform Commercial Code, Yale Law Journal, 97, pp.156-175, p.59; Shael, H. (1982). Llewellyn
the Civilian: Speculations on the Contribution of Continental Experience to the Uniform
Commercial Code, Tulane Law Review, 56 (4), pp.1125-1170, pp.1162f; Seagle, W. (1945) supra
note 15, pp.87ff.

17 Hookway, C. (2013). Pragmatism, Stanford Encyclopedia of Philosophy, online available at:
http://plato.stanford.edu/entries/pragmatism/ (accessed at 22/02/2016).

18 Shaffer, G. (2015) supra note 2, pp.189; Hildebrand, D. (2013). Dewey's pragmatism:
instrumentalism and meliorism, in Malachowski, A. (ed.). The Cambridge Companion to
Pragmatism. Cambridge, Cambridge University Press, pp.55-82, pp.58ff.

19 Shaffer, G. (2015) supra note 2, pp.194; Dewey, ]. (1916). Essays in Experimental Logic.
Chicago, University of Chicago Press, pp.343ff.

20 Dewey, J. (1938). Logic - The Theory of Inquiry. New York, Henry Holt and Company, p.150.
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the present situation and open to revision if required by changing circumstances. It
supports a view of law as ongoing process instead of irrefutable and final.2t As Tamanaha
said about James’ and Dewey’s stance: ‘There is no absolute’.22 This statement underlines
the pragmatistidea of fallibilism - the acceptance that “truths” gathered from experience
today can be changed and replaced by another “truth” suitable for a new situation in the
future.23 Reflecting on legal concepts in light of their social context could prove useful in
refining and developing ideas, which means challenging their validity in their fluid

environment.24

In addition to the relative understanding of “truths”, Dewey pointed at the complex
relationship between empirical and scientific thinking. He acknowledged the risks of
empirical inquiry, as it could lead to false beliefs and it lacks capacity to accommodate
new situations. However, by combining empirical work with a forward-looking problem-
solving aspect, these impasses can be overcome. For this reason, reflexivity on the
interaction between those two strands could lead to fruitful outcomes.25 As Lang has
argued: ‘In this context, reflexivity includes the recursive process of monitoring the
effects of the law, and continually calling into question the law itself in light of these
observations - not just to increase its effectiveness, but much more importantly to
constantly rethink the law's underlying objectives, values, techniques and institutional

architecture.’26

2.3 Therelation between New Legal Realism and other

theoretical approaches to law
Choosing any theoretical approach means simultaneously excluding others, which

makes it necessary to briefly explain the delineation of New Legal Realism from other
approaches and the reasons why it appears to be better suited. As with every legal theory,
there are many different streams within one approach, each having their own core

features and emphases.2” Therefore, positivism, natural law and idealism are discussed

21 Shaffer, G. (2015) supra note 2, pp.193ff.

22 Tamanaha, B.Z. (1997). Realistic Socio-Legal Theory: Pragmatism and a Social Theory of Law.
Oxford, Oxford University Press, p.26.

23 Hookway, C. (2012). The Pragmatic Maxim: Essays on Peirce and Pragmatism. Oxford, Oxford
University Press, pp.39ff; Thomas, E.-W. (2005). The Judicial Process: Realism, Pragmatism,
Practical Reasoning and Principles. Cambridge, Cambridge University Press, pp.308f.

24 Tamanaha, B.Z. (1997) supra note 22, pp.29ff.

25 Dewey, J. (1910). How we think. New York, D.C. Heath and Company, pp.145ff.

26 Lang, A. (2015). New legal realism, empiricism, and scientism: the relative objectivity of law
and social science, Leiden Journal of International Law, 28 (2), pp.231-254, p.240, pp.233ff.

27 On positivism see eg: Schauer, F. (2015). The Path-Dependence of Legal Positivism, Virginia
Law Review, 101, pp.957-976; Priel, D. (2015). Toward Classical Legal Positivism, Virginia Law
Review, 101, pp.978-1022; on natural law see eg: George, R.P. (1999). In Defense of Natural Law.
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focussing mainly on one of their proponents - Hans Kelsen (1881-1973), Ronald
Dworkin (1931-2013) and Immanuel Kant (1724-1804) respectively. This limitation is
intended to outline basic features of each approach while enabling a slightly deeper

exploration of one variant.

The choice of positivism, natural law and idealism is based on Tamanaha’s concept of

‘three pillars of jurisprudence’ and on the notable idealism-realism divide.28

2.3.1 Positivism
On the international level, a positivist view conceives law as comprehensive system of

rules deriving from state will.2? This system separates ‘law as it is from law as it ought to
be’.30 As Kelsen put it: ‘[T]he specific science of law, the discipline usually called
jurisprudence, must be distinguished from the philosophy of justice, on the one hand,
and from sociology, or cognition of social reality, on the other.’3! Kelsen called the
examination of law separate from all other disciplines ‘pure theory of law’ and focused
on the analysis of law in a general and abstract mode.32 The causes for the adoption of
legal provisions or their effects in particular cases are excluded from this view, even
though Kelsen identifies such research as ‘legal sociology’. Nevertheless, he insisted on

a strict differentiation between law and nature.33

Clearly, as acknowledged by Shaffer, a review of positive rules will build the starting
point for much New Legal Realist research as well. Since their meaning, application and
change is at stake their current content has to be evaluated. However, New Legal Realism

does not stop after this evaluation but rather uses it as the impetus to discuss law’s

Oxford, Oxford University Press; Finnis, J. (1980). Natural Law and Natural Rights. Oxford,
Clarendon Press; Fuller, L. (1969). The Morality of Law. New Haven, Yale University Press; on
idealism see eg: Hume, D. (2000). An Enquiry concerning Human Understanding. Edited by
Beauchamp, T.L. Oxford, Clarendon Press; Berkeley, G. (1948-1957). The Works of George
Berkeley. Edited by Luce, A.A. & Jessop, T.E. (9 Volumes). London, Thomas Nelson and Sons.

28 Tamanaha, B.Z. (2015). The Third Pillar of Jurisprudence: Social Legal Theory, William & Mary
Law Review, 56 (6), pp.2235-2277 (Shaffer is referring to this theory: Shaffer, G. (2015) supra
note 2, pp.190f).

29 Simma, B. & Paulus, A.L. (1999). The Responsibility of Individuals for Human Rights Abuses in
Internal Conflicts: A Positivist View, American Journal of International Law, 93, pp.302-316,
p.304.

30 Hart referring to Austin and Bentham: Hart, H.L.A. (1958). Positivism and the Separation of
Law and Morals, Harvard Law Review, 71 (4), pp.593-629, p.594.

31Kelsen, H. (1941). The Pure Theory of Law and Analytical Jurisprudence, Harvard Law Review,
55 (1), pp-44-70, p.44.

32 Priel, D. (2015) supra note 27, pp.1011f; Kelsen, H. (1992). Introduction to the Problems of
Legal Theory: The Pure Theory of Law. Translation of the First Edition of the Reine Rechtslehre
or Pure Theory of Law by Litschewski Paulson, B. & Paulson, S.L. with an Introduction by
Paulson, S.L. Oxford, Oxford University Press.

33 Kelsen, H. (1992) supra note 32, pp.7ff.
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development and adaptation to changing social contexts. In this regard it differs from

the traditional positivist approach as it is concerned with the effects of law in practice.34

2.3.2 Natural Law
According to George, natural law theories propose ‘to identify principles of right action

- moral principles - specifying the first and most general principle of morality, namely,
that one should choose and act in ways that are compatible with a will towards integral
human fulfillment.’35> Human fulfilment defined as goods such as life, knowledge, or
friendship, guides human actions. Human actions, in turn, are manifestations of human
capacities pre-determined by human nature.3¢ The human goods pursued by human
action are defined by their value and their significance for human fulfilment is
determined by an essentially moral decision. Consequently, morality is part of law, as

law aims to make legal provisions for basic human goods.3”

One famous as well as disputed figure linked to natural law theories by his account on
morality is Ronald Dworkin.38 In his interpretive theory he defined his understanding of
law as follows: ‘In my view, legal argument is characteristically and pervasively moral
argument. Lawyers must decide which of competing sets of principles provide the best
- morally most compelling - justification of legal practice as a whole.”39 Even though
Dworkin’s theory is about understanding what ‘best justifies’ legal practice, it describes
the - as he calls it - ‘philosophical’ decision a judge has to make when evaluating

competing legal arguments and their abstract foundations.40

Again, similarly to positivism, New Legal Realism differs from natural law theories in its
orientation to practice. Experience gathered from empirical research forms the basis for

potential problem-solving approaches. It is not about the significance of moral values for

34 Shaffer, G. (2015) supra note 2, pp.190ff.

35 George, R.P. (2008). Natural Law, Harvard Journal of Law and Public Policy, 31 (1), pp.171-
196, p.172; George, R.P. (1999) supra note 27, pp.102ff.

36 Finnis, J. (2012). Natural Law Theory: Its Past and its Present, American Journal of
Jurisprudence, 57, pp.81-102, pp.84ff.

37 Finnis, J. (2011). Natural Law and Natural Rights. 27 edition. Oxford, Oxford University Press,
pp.23ff.

38 Letsas, G. (2007). Monism, Interpretivism, and Law's Aim, in Freeman, M. & Harrison, R.
(eds.). Law and Philosophy. Oxford, Oxford University Press, pp.49-59, pp.49ff.

39 Dworkin, R. (2006). Justice in Robes. London, Harvard University Press, p.144; Green, M.S.
(2007). Dworkin v. the Philosophers: A Review Essay on Justice in Robes, University of lllinois
Law Review, 5, pp.1477-1504, pp.1480ff.

40 Dworkin, R. (1986). Law’s Empire. Cambridge, Harvard University Press, pp.90ff; Donnelly-
Lazarov, B. (2012). Dworkin's Morality and its Limited Implications for Law, Canadian Journal
of Law and Jurisprudence, 25 (1), pp.79-95, p.82.
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law creation, or any philosophical decisions made by judges built on a priori or pre-

determined attitudes of what is morally right or valid.#!

2.3.3 Idealism
Shaffer argues that realism should not be reduced to ‘universalist reason of ideal

liberalist theories’.*2 The realist-idealist divide is not limited to New Legal Realism but
concerns the basic foundation of both approaches. Whereas realism is predicated on the
assumption that the world exists independently from our knowledge of it as an objective
reality that can be studied and known by experience, idealism is concerned with abstract
ideas and concepts based on the mind independent from the outside world but rather

constituting it.43

Kant’s transcendental idealism represents one variety of the latter idea. Kant saw the
outside world as perceived by the mind, as existing only because of the knowledge of it.
In support for a priori knowledge of the world, he assumed that this world would
conform to abstract non-empirical concepts developed in the mind.4 Therefore, the
appearance of things is emphasised instead of the things in themselves - an assumption
that is also applied to time and space: ‘If, therefore, space (and time as well) were not a
mere form of your intuition that contains a priori conditions under which alone things
could be outer objects for you, which are nothing in themselves without these subjective
conditions, then you could make out absolutely nothing synthetic and a priori about

outer objects.#>

In Dewey’s words: “Those who come in direct contact with things and have to adapt their
activities to them immediately are, in effect, realists ; those who isolate the meanings of
these things and put them in a religious or so-called spiritual world aloof from things are,
in effect, idealists.#6 This separation or deliberate abstraction from the real world and

social contexts in idealist thinking could lead to blind spots as identified by Olkowski:

41 Shaffer, G. (2015) supra note 2, pp.190f.

42 Shaffer, G. (2015) supra note 2, p.206.

43 Leiter, B. (1996). Legal realism, in Patterson, D. (ed.). A Companion to Philosophy of Law and
Legal Theory. Oxford, Blackwell, pp.261-279, pp.262ff; Somek, A. (1996). German legal
philosophy and theory in the nineteenth and twentieth century, in Patterson, D. (ed.). A
Companion to Philosophy of Law and Legal Theory. Oxford, Blackwell pp.343-354, pp.343ff.
44 Dicker, G. (2004). Kant’s Theory of Knowledge: An Analytical Introduction. Oxford, Oxford
University Press, pp.31ff.

45 Kant, I. (2009). Critique of Pure Reason. Translated and edited by Guyer, P. & Wood, A.W.
Cambridge, Cambridge University Press, p.171.

46 Dewey, J. (1930). Democracy and Education. New York, Macmillan, p.401.
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‘[A]s an idealism ... liberalism seriously underestimates the realities of power and social

determination.’4”

The present thesis addresses a gap in human rights law and its effects in social context.
The examination of state policies in relation to the relevant international law and the
various actors involved could not be undertaken without the consideration of the
outside world; therefore, New Legal Realism appears to be better suited than idealist

approaches to examine the questions posed here.

2.4 Shaffer’s key attributes of New Legal Realism
Shaffer highlights six key features that define New Legal Realism: Empiricism,

philosophical pragmatism, processualism, transnationalism, conditional theorising and
reason-giving in tension with power. In outlining each of them, he emphasises that they
constitute a movement and are not limited to a particular school.8 These six attributes

are discussed below in order to define the content and scope of New Legal Realism.

It will be argued that the attribute of processualism is better understood as a
subordinate feature of pragmatism, and that mentioning it separately distracts from the
core argument of New Legal Realism. In addition, even though conditional theorising as
an attribute seems appropriate in terms of its content, it could be understood as a feature
of pragmatism as well. Finally, the attribute ‘reason-giving in tension with power’
primarily points to the problematic relationship of idealism with this issue, not with

critical theories.

2.4.1 Empiricism
According to Shaffer and Ginsburg, ‘social scientists view method as the use of

methodological tools to assess how, and under what conditions, international law works
in practice’.4® Empirical work is defined as using qualitative and quantitative methods
systematically.50 While quantitative methods are testing hypotheses against statistical

data, qualitative methods are concerned with specific social contexts, making the

47 Olkowksi, D. (2005). The Myth of the Individual, Dialogue and Universalism, 15 (3/4), pp.9-18,
p.15 (OlkowskKi is referring here to MacKinnon’s work: MacKinnon, C. (1989). Toward a Feminist
Theory of the State. Cambridge, Harvard University Press).

48 Shaffer, G. (2015) supra note 2, pp.200f; Llewellyn, K.N. (1931) supra note 5, p.1225 (‘We are
no spokesmen for a school.’).

49 Shaffer, G. & Ginsburg, T. (2012). The Empirical Turn in International Legal Scholarship,
American Journal of International Law, 106, pp.1-46, p.3.

50 Shaffer, G. & Ginsburg, T. (2012) supra note 49, pp.3ff; on the differences between empirical
legal studies and New Legal Realism in terms of qualitative and quantitative research see:
Mertz, E. & Suchman, M. (2010). Toward a New Legal Empiricism: Empirical Legal Studies and
New Legal Realism, Annual Review of Law and Social Science, 6, pp.555-579.
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research outcomes less easy to generalise but involving an in-depth analysis of the
situation at hand, which is often not possible with quantitative methods. Qualitative
methods are suitable to explore behavioural changes and ways in which people and

other relevant actors are affected by rules applicable to them.5!

Shaffer and Ginsburg’s study of the empirical turn in international legal scholarship
highlights the importance and usefulness of empirical work in this area of law, adding to
the reasons for choosing this approach for the present thesis. Furthermore, empirical
research contributes to the evaluation of experience gathered from social context and its
application to law and legal development - core concepts of New Legal Realism.52 In
addition, they refer to case studies as method of qualitative empirical research which
conforms with the structure of the thesis and its significant reliance on two different case
studies in order to explain how law develops and changes over time.53 The nature of case

studies as empirical research method will be discussed in more detail below.

2.4.2 Philosophical pragmatism
As already mentioned above, New Legal Realism is based on philosophical pragmatism,

particularly Dewey’s understanding of the concept. According to Dewey, ‘[f]lor the
purposes of a logic of inquiry into probable consequences, general principles can only be
tools justified by the work they do. They are means of intellectual survey, analysis, and
insight into the factors of the situation to be dealt with. Like other tools they must be
modified when they are applied to new conditions and new results have to be
achieved.’s* The fallibilist take on the empirical study of law in social context is aimed at

resolving current problems. As admitted by this approach, the solutions proposed are

51 Epstein, L. & Martin, A.D. (2010). Quantitative Approaches to Empirical Legal Research, in
Cane, P. & Kritzer, H.M. (eds.). The Oxford Handbook of Empirical Legal Research. Oxford, Oxford
University Press, pp.902-925; Webley, L. (2010). Qualitative Approaches to Empirical Legal
Research, in Cane, P. & Kritzer, H.M. (eds.). The Oxford Handbook of Empirical Legal Research.
Oxford, Oxford University Press, pp.927-950; Lawless, R.M., Robbennolt, ].K. & Ulen, T.S. (2009).
Empirical Methods in Law. New York, Aspen.

52 Nourse, V. & Shaffer, G. (2014). Empiricism, Experimentalism, and Conditional Theory,
Southern Methodist University Law Review, 67, pp.141-184, pp.153ff; Nourse, V. & Shaffer, G.
(2009). Varieties of New Legal Realism: Can a New World Order Prompt a New Legal Theory,
Cornell Law Review, 95, pp.61-138, pp.79ft.

53 Shaffer, G. & Ginsburg, T. (2012) supra note 49, pp.26f: For example, they refer to historical
qualitative case studies such as Michel Veuthey, M. (2003). From Solferino to Kosovo: The
Contribution of International Humanitarian Law to International Security, in Carey, ]., Dunlap,
W.V. & Pritchard, R.J. (eds.). International Humanitarian Law: Origins. Leiden, Martinus Nijhoff,
pp.207-238.

54 Dewey, . (1924). Logical Method and Law, Cornell Law Quarterly, 10 (1), pp.17-27, p.26.
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not final, but have to be reconsidered alongside changing circumstances and changing

social contexts.55

The gap in human rights law highlighted in the present thesis by reference to case
studies and their different social contexts corresponds with the philosophical

pragmatists’ notion of fallibility and reflexivity that underpin New Legal Realism.5¢

2.4.3 Processualism
A criterion related to the reflexivity of pragmatism is processualism. Shaffer understands

legal processes as ‘viewed not in ideal terms, but rather empirically and pragmatically in
their imperfect and dynamic actuality’.5” However, as shown by this quote, Shaffer
himself does not seem to attach much distinct meaning or content to processualism. In
my opinion, processualism does not constitute a separate key attribute of New Legal
Realism. It is rather a feature of philosophical pragmatism and empiricism expressed in
the reflexivity of law in accordance with changing social contexts and knowledge that
evolves steadily through experience, not being rigid and final. In addition, the mention
of legal process theory appears to create rather more confusion than clarification in that
itrefers to several different strands of legal theory,>® which in my opinion do not advance

the aims of New Legal Realism, such as constructivism.5?

2.4.4 Transnationalism
Transnationalism represents the key feature of New Legal Realism to which the

movement owes much of its name. In other words, New Legal Realism differs from

American Legal Realism due to the different social contexts and challenges that

55 Shaffer, G. (2015) supra note 2, pp.201ff; Lang, A. (2015) supra note 26, pp.232ff.

56 Erlanger, H. et al (2005). New Legal Realism Symposium: Is it Time for a New Legal Realism?:
Foreword, Wisconsin Law Review, 2005 (2), pp.335-364, pp.356ff; McEvoy, A.F. (2005). A New
Legal Realism for Legal Studies, Wisconsin Law Review, 2005 (2), pp.433-454, pp.434ff.

57 Shaffer, G. (2015) supra note 2, p.204.

58 Duxbury describes legal process as a reaction to realism and the orientation of two of its main
proponents, Hart and Sacks as ‘utilitarian laissez-faire liberalism’: Duxbury, N. (1997). Patterns
of American Jurisprudence. Oxford, Oxford University Press, pp.257, 233ff; Hart, H.M. Jr. & Sacks,
AM. (1994). The Legal Process: Basic Problems in the Making and Application of Law. New York,
Foundation Press; for reference to liberalism in legal process theory in contrast to Shaffer’s
stance against ideal liberal theory see eg: Eskridge, W.N. Jr. (1994). Dynamic Statutory
Interpretation. London, Harvard University Press; Bix, B.H. (2015). Jurisprudence: Theory and
Context. 7t edition. London, Sweet & Maxwell, pp.281f.

59 Shaffer refers to social constructivism as demonstrated by Brunée and Toope: Brunée, J. &
Toope, S.J. (2010). Legitimacy and Legality in International Law: An International Account.
Cambridge, Cambridge University Press; Brunée, J. & Toope, S.J. (2013). Constructivism and
International Law, in Dunoff, ].L. & Pollack, M.A. (eds.). Interdisciplinary Perspectives on
International Law and International Relations: The State of the Art. Cambridge, Cambridge
University Press, pp.119-145; for a critique of this stance see eg: Kurki, M. & Sinclaire, A. (2010).
Hidden in plain sight: Constructivist treatment of social context and its limitations, International
Politics, 47, pp.1-25.
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dominate the twenty-first century, as opposed to issues that were of concern almost a
hundred years ago. American Legal Realism was mainly concerned with the decision-
making of judges on the national level, and since the international legal institutions such
as international courts and tribunals as well as international organisations only emerged

in full force later, they were not so much concerned with the international level.60

However, today even national law could benefit from a transnational perspective since
cooperation with other states and international organisations is influencing the states’
legal regimes as well. For this reason, national and international law are mutually
affecting each other in a transnational context.6! As Shaffer says: ‘[I|nternational law is
best viewed in transnational terms because one cannot understand international law
empirically outside of the interaction of international, transnational, and national

institutions and actors, be they public or private.’62

This emphasis on the interaction of actors on the national and international level fits
well with the thesis’ interplay of case studies located in two different states, their

national situation and the international legal regulations applicable to them.

2.4.5 Conditional theorising
New Legal Realism undertakes empirical research in order to explore the conditions

under which law - in this case international law - shapes the behaviour of its addressees
and has an impact on their decision-making. From this standpoint, New Legal Realism
understands law’s normativity in a conditional sense. ¢3 Furthermore, conditional
theorising allows for a more context-related and open perspective on law, as it
dismantles “either-or” debates in favour of a more nuanced consideration of several

overlapping areas of concern, such as the intersection of law and politics.64

Nourse and Shaffer ascribe two aspects to conditional theory, an immediate rational

aspecton facts and a deeper and cognitive aspect regarding concepts. The rational aspect

60 Shaffer, G. (2015) supra note 2, pp.196ff; Merry, S.E. (2006). New Legal Realism and the
Ethnography of Transnational Law, Law & Social Inquiry, 31 (4), pp.975-995, pp.977ff; Alter, K.J.
(2014). The New Terrain of International Law: Courts, Politics, Rights. Princeton, Princeton
University Press, pp.3ff.

61 Shaffer, G. (2015) supra note 2, pp.204f; Shaffer, G. (2013). Transnational Legal Ordering and
State Change, in Shaffer, G. (ed.). Transnational Legal Ordering and State Change. Cambridge,
Cambridge University Press, pp.1-22, pp.3ff.

62 Shaffer, G. (2015) supra note 2, p.204.

63 Shaffer, G. (2015) supra note 2, pp.205f; Holtermann, J.V.H. & Madsen, M.R. (2015). European
New Legal Realism and international law: how to make international law intelligible, Leiden
Journal of International Law, 28 (2), pp.211-230, pp.227f.

64 Nourse, V. & Shaffer, G. (2014) supra note 52, pp.151ff.
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asks when law matters and what conditions have led to this effect. This question is
addressed by empirical research on the specific context underlying the application or
non-application of law and its resulting importance and behaviour-shaping ability. In
addition, the experience gathered from the empirical data could be used in order to
develop strategies adapted to the context as well as tools to modify the context
responsible for a certain effect of law.65 The cognitive aspect relates to concepts
developed from empirical findings. However, as concepts could constrain and limit the
scope of actions and available alternatives, they have to be reviewed in light of the social

contexts they address and be aware of their own fallibility.6¢

Building on the above, conditional theorising is based on the philosophical pragmatist
idea of ‘ends-in-view’.6” As put by Dewey: ‘Only recognition in both theory and practice
that ends to be attained (ends-in-view) are of the nature of hypotheses and that
hypotheses have to be formed and tested in strict correlativity with existential

conditions as means, can alter current habits of dealing with social issues.’68

Recognising that law and legal concepts are in simultaneous development in the context
they address fits well with the thesis’ presentation of case studies involving state
behaviour’s departure from law and ways in which international law could tackle such a
gap. However, as already mentioned with reference to the key attribute processualism,
conditional theorising might as well be considered as an aspect already included in
philosophical pragmatism. Although I generally agree with the tenets of conditional
theorising seen in this pragmatic way, it does not seem necessary to add it as an explicit

separate feature of New Legal Realism.

2.4.6 Reason-giving in tension with power
The assumption that law operates in isolation, guided neither by power nor by reason,

is based on the relation between those two factors and their influence on law. In this
regard, New Legal Realism supports an approach situated in the middle ground between
universalist ideas of reason guiding decisions and critical ideas reducing law to an

instrument of politics.69

65 Nourse, V. & Shaffer, G. (2014) supra note 52, pp.152f.

66 Nourse, V. & Shaffer, G. (2014) supra note 52, pp.153f.

67 Nourse, V. & Shaffer, G. (2014) supra note 52, pp.153; Dewey, ]. (1930) supra note 46,
pp.117ff; Dewey, ]. (1938) supra note 20, pp.487ff.

68 Dewey, J. (1938) supra note 20, p.497.

69 Shaffer, G. (2015) supra note 2, pp.206f; regarding critical perspectives I am not as concerned
as about the issue of universalist reason: For instance, bear in mind New Legal Realism’s
relationship to critical perspectives, in particular regarding empirical research see eg: Shaffer,
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Addressing universalist approaches to power and reason in a liberal and idealist manner,
MacIntyre has identified the following line of thought deriving from the period of
Enlightenment: ‘So, it was hoped, reason would displace authority and tradition.
Rational justification was to appeal to principles undeniable by any rational person and
therefore independent of all those social and cultural particularities which the
Enlightenment thinkers took to be the mere accidental clothing of reason in particular
times and places.’” However, he continued in saying that these thinkers, such as
Rousseau and Kant, were not able to define what these undeniable principles were and
therefore ‘the legacy of the Enlightenment has been the provision of an ideal of rational
justification which it has proved impossible to attain.’’! These short passages indicate
the difficulties liberal idealist approaches encounter in terms of the tension between
reason and power. According to Hurrell, this problem might stem additionally from a

neglect of the power debate both in general and in particular on the international level.72

Amongst others, Shaffer refers to von Jhering’s Struggle for Law to approach the tension
between reason and power. Von Jhering conceives law as the product of a constant
struggle between parties with different interests and rights conceptions. Interestingly,
the English translation of von Jhering’s work opens with the statement that ‘[t]he life of
the law is a struggle,—a struggle of nations, of the state power, of classes, of
individuals.”73 In its original German version however, the term ‘nation’ understood as
state is not used (Nation/Staat), but the term ‘peoples’ (Vélker) and he refers to the
struggle of peoples as well as individuals for their rights several times throughout the

text: ‘[A]nd every legal right — the legal rights of a whole nation [people/Volk] as well as

G. (2015) supra note 2, p.196; Wynn, D. Jr. & Williams, C.K. (2012). Principles for Conducting
Critical Realist Case Study Research in Information Systems, MIS Quarterly, 36 (3), pp.787-810;
Trubek, D. (1984). Where the Action Is: Critical Legal Studies and Empiricism, Stanford Law
Review, 36, pp.575-622; Trubek, D. & Esser, . (1989). Critical Empiricism in American Legal
Studies: Paradox, Program or Pandora's Box?, Law and Social Inquiry, 14, pp.3-52; Harrington, C.
& Yngvesson, B. (1990). Interpretive Sociolegal Research, Law and Social Inquiry, 15 (1), pp.135-
148; Holtermann, J.V.H. & Madsen, M.R. (2015) supra note 63; Dezalay, Y. & Madsen, M.R.
(2012). The Force of Law and Lawyers: Pierre Bourdieu and the Reflexive Sociology of Law,
Annual Review of Law and Social Science, 8, pp.433-452. 436.

70 Maclntyre, A. (1988). Whose Justice? Which Rationality?. Notre Dame, University of Notre
Dame Press, p.6.

71 MaclIntyre, A. (1988) supra note 70, p.6.

72 He says that this neglect has led to a ‘strikingly apolitical and far too cosy a view of
institutions and global governance’ (p.33): Hurrell, A. (2005). Power, institutions and the
production of inequality, in Barnett, M. N. & Duvall, R. (eds.). Power in Global Governance.
Cambridge, Cambridge University Press, pp.33-58.

73Von Jhering, R. (1915) supra note 13, p.1.
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those of individuals —supposes a continual readiness to assert it and defend it. The law

is not mere theory, but living force.’74

If these statements are translated in today’s situation, the mention of group rights in
combination with von Jhering’s exhortation not to repeat the mistakes of history again,
could be interpreted as a call to consider groups as actors on the international plane and
their interests as contributing to the shaping of social context. Von Jhering’s Struggle for
Law is guided by existing social forces, by group interests and competing powers. With
his call to everyone to actively participate in the acquisition and enforcement of rights
he sees law in the light of social change.”> The active participation in social change, this
struggle for justice, could be used to address issues of power and balance competing

interests.76

Groups and collective rights constitute a major part of the thesis since the case studies
are based on the collective punishment of particular groups - Palestinian and Chechen
families. Consequently, the consideration of their ability to act, to participate in social
change and have their rights enforced and strengthened corresponds well with the
awareness of the tension between power and reason, in particular on the international

level.

2.5 Case studies as legal research method
Yin defines case study as ‘an empirical inquiry that investigates a contemporary

phenomenon (the “case”) in depth and within its real-world context, especially when the
boundaries between phenomenon and context may not be clearly evident’.”’? Case
studies are employed for describing, analysing or explaining one or several phenomena

and can be used for theory-building as well as theory-testing.”8 According to Patton and

74 Von Jhering, R. (1915) supra note 13, pp.1f; Jhering von, R. (1997). Der Kampf um’s Recht. (The
Struggle for Law). 18t edition. Edited and introduction by Ermacora, F. Wien, Propylden Verlag,
p.61; however, von Jhering’s use of the terms ‘Staat’ and ‘Nation’ elsewhere, supports the
interpretation that where he uses ‘Volker’, he means peoples and not states or nations.

75 Schelsky, H. (1980). Die Soziologen und das Recht. (The Sociologists and the Law). Wiesbaden,
Springer, pp.149ff; however, I disagree with Schelsky’s limitation of von Jhering’s struggle to the
confines of the existing system or order, since the state itself could be seen as constituted by its
people and therefore determined by its people (Von Jhering, R. (1997) supra note 74, pp.123ff;
Von Jhering, R. (1915) supra note 13, pp.98ff). (‘The very fact that their law does not fall to the
lot of nations [peoples] without trouble, that they have had to struggle, to battle and to bleed for
it’ Von Jhering, R. (1915) supra note 13, p.18).

76 Von Jhering, R. (1997) supra note 74, pp.69ff; Von Jhering, R. (1915) supra note 13, pp.13ff.
77Yin, R. K. (2014). Case Study Research: Design and Methods. 5t edition. Thousand Oaks, Sage,
p.16.

78 Flyvbjerg, B. (2011). Case study, in Denzin, N. K. & Lincoln, Y. S. (eds.). The SAGE Handbook of
Qualitative Research. 4% edition. Thousand Oaks, Sage, pp. 301-316.
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Appelbaum case studies are useful ‘to uncover patterns, determine meanings, construct
conclusions and build theory’.” The method of case studies could be used for descriptive

and explanatory purposes and in particular for the examination of dynamic processes.80

Case studies appear to be a viable instrument to highlight shortcomings of legal systems
- in this respect human rights law - as they indicate factual developments and expose
gaps.8! This method offers a sound starting point for the present thesis as the changing
situation on the ground and the imposition of collective punishment in situations
governed by human rights law and not by the law of armed conflict represents the very

impetus for the thesis.

The case studies used in the thesis could be understood as explanatory and theory-
testing. They are concerned with varying state policies regarding collective punishment
in two states and under different conditions. The theory that state policies on collective
punishment can be influenced by relevant international law and vice versa leading to a
gap in human rights law is going to be tested against the case studies and subsequently,
the theory will be approved, modified or rejected. In terms of data analysis, the case
studies will rely on documents and archival material, including primary sources such as
judgments of international and national courts, government statements before
international bodies, parliamentary meeting protocols and transcripts, national
legislation and government statements and explanatory remarks to national legislation.
These data sets are empirical in nature as they are based on experience and observation
in the relevant field, meaning at the level of international bodies, governments and state

policy creation.8? In addition, relevant legal, historical and political secondary literature

79 Patton, E. & Appelbaum, S. H. (2003). The case for case studies in management research,
Management Research News, 26 (5), pp.60-71, pp.66f.

80Yin, R. K. (2014) supra note 77, pp.15ff; Yin, R. K. (2012). Applications of Case Study Research.
3rd edition. Thousand Oaks, Sage, pp.4ff.

81 Partington, M. (2010). Empirical Legal Research and Policy-making, in Cane, P. & Kritzer, H.M.
(eds.). The Oxford Handbook of Empirical Legal Research. Oxford, Oxford University Press,
pp.1003-1024, pp.1003ff; Flyvbjerg, B. (2006). Five misunderstandings about case-study
research, Qualitative Inquiry, 12 (2), pp.219-245, pp.224ff.

82 Kothari, C.R. (2004). Research Methodology: Methods and Techniques. 2" edition. New Delhi,
New Age, p.4; Spencer, M. (2008). Excavating Official Archives: The Separation of Powers and
Policy Advice from Judges, Journal of Law and Society, 35, pp.167-182, pp.169ff; Smith, KJ.M. &
McClaren, ].P.S. (2001). History's living legacy: an outline of "modern" historiography of the
common law, Legal Studies, 21 (2), pp.251-324, pp.317ff; Amodu, T. (2008). 'For the Record"?
Understanding Regulatory Processes through Archival Materials: The Example of Planning
Agreements, Journal of Law and Society, 35, pp.183-200, pp.184ff; Gidley, B. (2012). Doing
Historical and Documentary Research, in Seale, C. (ed.). Researching Society and Culture. 3rd
edition. London, Sage, pp.263-282, pp.266ff.
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will be referred to in order to explain the circumstances surrounding the case studies’

settings.

2.6 Conclusion
To sum up, New Legal Realism represents a movement in legal theory which focuses on

how law obtains its meaning, how it is practised and how it changes. All these questions
are best answered by a look at law in its social context, supported by empiricist and
pragmatist considerations. This combination of empirical research and experience
gained from real life situations with pragmatic fallibilist problem-solving represents a
sound approach to tackle the issues at hand. Furthermore, since the thesis’ impetus
stems from changing social contexts influenced by state policies and international law,
the emphasis of New Legal Realism on practice corresponds well with the case studies

and examined potential solutions.

New Legal Realism is preferred here to positivism and natural law and also to idealist
conceptions. With regards to positivism, New Legal Realism does not object to the
evaluation of the current legal situation as a starting point for further research, however,
it should be the starting point and not the aim in itself. Likewise, moral considerations
as purported by natural law are not going to advance the present subject. In addition,
New Legal Realism differs from these two approaches in its orientation to practice and
its emphasis of law in social context. When it comes to idealism, New Legal Realism does
not support the idea of an outside world only existing because of our knowledge of it. On
the contrary, New Legal Realism holds the view that the world and its social contexts are
independent from mind conceptions and that it is a valuable endeavour to study it and

learn from it.

The key attributes of New Legal Realism guiding the present thesis are empiricism,
philosophical pragmatism, transnationalism and reason-giving in tension with power.
Together, they enable the examination of social contexts from a view of experience and
practical problem-solving, combined with transnational dynamics of various actors on
different levels and an awareness of actors participating in social change and its
balancing effect on power. New Legal Realism’s attention to social context is reinforced
by the case studies. Case studies as a method of empirical and qualitative research are a
viable instrument to focus on particular real-life situations and their indication of gaps,

in this case in legal regulation.
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These considerations represent a sound guide to state policies on collective punishment
and its international legal regulation - a topic with transnational outlook, benefitting
from empirical evaluation and potential pragmatist solutions including all actors
involved. After setting out the theoretical approach and methods used, the following part

on collective punishment and the law of armed conflict will start the substantive analysis.
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3 Collective punishment, state policies and the law of
armed conflict

3.1 Collective punishment and the law of armed conflict

3.1.1 Introduction
The following chapter outlines the legal regulation of collective punishment under the

law of armed conflict, starting with treaty law provisions on international armed
conflicts, focussing on the 1949 Geneva Conventions. Subsequently, the regulation of
collective punishment in non-international armed conflicts, particularly Common Article
3 of the Geneva Conventions and Additional Protocol II will be discussed, followed by an
account of customary international law on the issue, encompassing both forms of armed
conflict and some brief remarks on collective punishment in international criminal law.

The chapter will be completed by an attempt to define the act of collective punishment.

Collective punishment can be understood as the imposition of sanctions on a group as
such for acts one of their members has allegedly committed and they bear no individual
responsibility for. It represents an act contradicting the fundamental principle of
individual responsibility as it deliberately targets the innocent. As will be shown,
collective punishment is prohibited in international and non-international armed
conflicts by treaty as well as customary international law.! The most important treaty
regulations on collective punishment are enshrined in the 1949 Geneva Conventions and

their Additional Protocols from 1977.2

These findings constitute an important preparation for the ensuing case study on the
Occupied Palestinian Territories in order to assess Israel's behaviour and policy in this
regard. The policies of certain states concerning the prohibition of collective punishment

were already visible during the codification process of the Geneva Conventions and their

1 Darcy, S. (2015). The Prohibition of Collective Punishment, in Clapham, A., Gaeta, P. & Sassolj,
M. (eds.). The 1949 Geneva Conventions: A Commentary. Oxford, Oxford University Press,
pp.1155-1171.

275 UNTS 135, Convention (III) relative to the Treatment of Prisoners of War, Geneva (12
August 1949) Articles 87 (3), 26 (6); 75 UNTS 287, Convention (IV) relative to the Protection of
Civilian Persons in Time of War, Geneva (12 August 1949) Article 33; 1125 UNTS 3, Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I), Geneva (8 June 1977) Article 75 (2)(d);
1125 UNTS 609, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of Non-International Armed Conflicts (Protocol II), Geneva (8 June
1977), Article 4 (2)(b).
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Additional Protocols. The records show an emerging hostility of states against rules they
considered to protect “terrorists”, resulting from the debates around non-international
armed conflicts during the negotiations on the Geneva Conventions and national
liberation movements and guerrilla fighters during the drafting of the Additional
Protocols.3 These issues laid bare the unwillingness of some states to cede parts of their
powers in order to protect groups they did not support or even recognise. Nevertheless,
in the end rules on collective punishment were adopted, with policies against such
prohibitions being the minority opinion. In light of states’ policies only reluctantly giving
up collective punishment, the establishment of a prohibition appears to be crucial in
order to protect groups and ultimately contribute to the empowerment of the
Palestinians on a broader level by documenting and challenging Israel’s collective

punishment policy.*

However, the prohibition of collective punishment in the law of armed conflict rarely
includes a definition of the very act prohibited. The variety of forms collective
punishment can take has made this concept easy to confuse with other prohibited acts
such as belligerent reprisals. For this reason, particular emphasis will be placed on the
definition of collective punishment at the end of the chapter. One institution that has
tried to define the war crime of collective punishment in more detail is the Special Court
for Sierra Leone - its statute encompasses collective punishment as a war crime. In the
Court’s case law, two defining elements for collective punishment as a war crime are
singled out, namely the ‘indiscriminate punishment imposed collectively on persons for
omissions or acts some or none of them may or may not have been responsible’ and ‘the
specific intent of the perpetrator to punish collectively’.> However, this interpretation
has to be seen in context.t It will be argued, that the law of armed conflict as a system
based on specific groups does not address the collective character of its provisions in
much depth. It is rather assuming the group-based notion of its rules. Nevertheless, this
group-based character plays a significant role as potential ways to translate the act of

collective punishment into human rights law are at the core of the thesis.

3 Suter, K. (1984). An International Law of Guerrilla Warfare: The Global Politics of Law-Making.
London, Frances Pinter.

4 Malloy, T.H. (2014). National Minorities between Protection and Empowerment: Towards a
Theory of Empowerment, Journal on Ethnopolitics and Minority Issues in Europe, 13 (2), pp.11-
29, pp.15ft.

5 Fofana and Kondewa (SCSL-04-14-A) Judgment, Appeals Chamber (28 May 2008) para.224.

6 Provost, R. (2002). International Human Rights and Humanitarian Law. Cambridge, Cambridge
University Press.
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Going back to the research question about the relationship between the legal regulation
of collective punishment in the law of armed conflict and human rights law and state
policies thereon and the effects this relationship has on the empowerment and
protection of groups, this chapter on the origins and scope of collective punishment
represents the foundation for an understanding of the act in question and its connection

to state policies and group empowerment under different legal frameworks.

[t will be argued that the hostility of states towards providing protection and standing
to parties other than themselves, already shown during the negotiations of the Geneva
Conventions and the Additional Protocols, could be seen as a link between the legal
regulation and policy development regarding collective punishment. The groups
involved in non-international armed conflicts and the decolonisation process are already
close to those groups targeted more broadly by collective punishment in situations
governed by human rights law. Although the definition of collective punishment as such
does not require any discriminatory element, the groups affected in practice are often
subject to a broader discriminatory policy. The groups directly affected by collective
punishment are the families whose houses are demolished, but it is peoples and
minorities who are affected in a broader sense, as shown in the case of the Palestinians

and the Chechens.

The evaluation of the drafting histories of the Geneva Conventions and in particular the
Additional Protocols reveals a shift for and against certain policies and preferences and
it connects the law of armed conflict as the origin of the concept of collective punishment
to human rights law. The transition between times of armed conflict and peace is fluid
and the shift in attitude of states regarding internal issues indicates support for a
limitation of interference in those affairs. However, when it comes to times of armed
conflict, affected groups such as civilians have a protection they can raise; when it comes
to the imposition of collective punishment in situations governed by human rights law,
they have not. This lack and the broadening of collective punishment’s scope of
application, perhaps enabled by a certain hostility already visible in the codification
process of the relevant treaties, constitutes the foundation of the present thesis and will

be explored further in the following chapters.

For this reason, the origins and scope of collective punishment will be outlined first,
representing the basis for an understanding of the concept under the law of armed
conflict and its effects on state policies and groups. Consequently, the legal regulation of

collective punishment in treaty and customary international law regarding armed
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conflicts will be addressed, supported by accounts of the drafting history of the Geneva
Conventions and their Additional Protocols and followed by a definition of the act of

collective punishment.

3.1.2 The legal regulation of collective punishment under the law of armed
conflict

3.1.2.1 Treaty law

3.1.2.1.1 International armed conflicts

Collective punishment encompasses ‘penalties of any kind inflicted on persons or entire
groups of persons, in defiance of the most elementary principles of humanity, for acts
that these persons have not committed.’” This statement made by the first but still
frequently cited commentary on the Geneva Conventions has lost nothing in its validity.8
The treaty law regulating collective punishment in international armed conflicts will be
outlined below. Although efforts to address collective punishment under the law of
armed conflict reach back a long way in history, the discussion here will start with the
Hague Regulations from 1899 and 1907, when provisions on collective punishment
gained binding force for the first time. Subsequently, the focus will be on the 1949
Geneva Conventions and their Additional Protocols from 1977. The section concludes

that today collective punishment is prohibited in international armed conflicts.

However, the final versions of these treaties do not give a complete account of the states’
understanding of collective punishment. Although prohibitions of collective punishment
were included in the instruments, they did not go down undebated. Their drafting
history reveals that several states tried to retain their ability to impose collective
punishment and were disinclined to limit their means of warfare. Yet in the end, states
agreed to limit the imposition of collective punishment in international armed conflicts
- a measure to protect themselves from other states, opponents seen as on the same
level. A decreasing willingness to cede powers in favour of parties not seen as on the
same level will be witnessed regarding non-international armed conflicts discussed in
the next section. Consequently, the drafting history serves as an important indicator of
state policies on collective punishment in relation to its legal regulation and the broader

effect on groups and will be mentioned in the following whenever relevant.

7 Uhler, O.M. & Coursier, H. (eds.) (1958). IV Geneva Convention Relative to the Protection of
Civilian Persons in Time of War. Geneva, International Committee of the Red Cross, p.225.

8 See eg Darcy, S. (2015) supra note 1, pp.1155-1171 and Darcy, S. (2007). Collective
Responsibility and Accountability under International Law. Leiden, Martinus Nijhoff referring to
its provisions.
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The prohibition of collective punishment is enshrined in various treaties regarding the
law of armed conflict. The Hague Regulations refer to a prohibition of ‘general penalty’
imposed on a population for individual acts not attributable to the population
collectively.® The first Hague Peace Conference took place in 1899 and ended with the
adoption of a set of rules governing the conduct in armed conflict. Article 50 of the
Regulations concerning the Laws and Customs of War on Land (Hague Regulations)
addresses the issue of collective punishment: ‘No general penalty, pecuniary or
otherwise, can be inflicted on the population on account of the acts of individuals for

which it cannot be regarded as collectively responsible.’10

However, a closer look at Article 50 exposes its shortcomings. It limits the application of
collective penalties but does not prohibit them completely - their imposition is still
allowed in cases where the population can be regarded as collectively responsible.
According to the commentary on Article 50, this collective responsibility could even be
seen as established if the population bears passive responsibility.l! This concept does
not correspond to principles of joint or vicarious responsibility as known for instance
under tort law but is much broader. Rolin, the drafter of the commentary to the Hague
Regulations understood passive responsibility to be established by the population’s
permission or passive support of violations of the laws and customs of armed conflict.
With group solidarity triggering the permissibility of collective penalties, the threshold
of the prohibition is relatively low - at least seen from today’s perspective. At the time
of its codification, any limitation of collective penalties represented an improvement on
the regulation of conduct in armed conflict, since collective fines and penalties were

widely used.!2

Following this first binding attempt to limit collective punishment, the Convention
relative to the Treatment of Prisoners of War was adopted in 1929. It similarly included
a provision on collective penalties.13 More specifically, the Convention included a

prohibition of ‘collective disciplinary measures affecting food’ - a rule owing to the camp

9 Regulations concerning the Laws and Customs of War on Land, annexed to Convention (II)
with Respect to the Laws and Customs of War on Land, The Hague (29 July 1899) Article 50;
Regulations concerning the Laws and Customs of War on Land, annexed to Convention (IV)
respecting the Laws and Customs of War on Land, The Hague (18 October 1907) Article 50.
10 Hague Regulations 1907 supra note 9, Article 50; Darcy, S. (2007) supra note 8, pp.16ff.

11 The Proceedings of the Hague Peace Conferences, translation of the official texts under the
supervision of Scott, ].B. (1920). New York, Oxford University Press, Annex 1 to the Minutes of
the Fifth Meeting, Report to the Conference by Edouard Rolin, pp.64f.

12 Darcy, S. (2007) supra note 8, pp.23ff.

13 118 LNTS 343, Convention relative to the Treatment of Prisoners of War, Geneva (27 July
1929) Article 46 (4).
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situation and the power of the capturers prisoners of war were exposed to.14 In contrast
to the Hague Regulations, this Convention prohibited collective penalties regarding a
specific group of people. The vast number of captured soldiers in the First World War
and the ‘convenient’ nature of collective punishments in camps represented the main

impetus for the provision on collective penalties.15

The Second World War highlighted the persisting shortcomings of the current system
regulating collective punishment. The Hague Regulations did not prohibit but only limit
the imposition of collective punishment with a very low threshold and the Convention
on Prisoners of War was only applicable to this specific group of people. However, even
these provisions were seemingly ignored when Nazi forces destroyed entire villages and
deported whole families in response to hostile acts. 6 Reacting to this gruesome
experience, the four Geneva Conventions on wounded and sick members of the armed
forces on land and at sea, prisoners of war and civilians were adopted in 1949. Absorbing
the provisions of the 1929 Convention on Prisoners of War, the Third Geneva Convention
prohibits ‘collective punishment for individual acts’ and ‘collective disciplinary
measures affecting food’.1” The change in wording from the prohibition of collective
penalties in the 1929 Convention to collective punishment in the Third Geneva
Convention represents a broadening of this rule.18 The term punishment is preferred to
penalty since penalties are seen as more related to penal sanctions, whereas punishment

includes a wider range of measures such as actions taken by camp commanders.19

The Fourth Geneva Convention on the protection of civilians in war included a
substantially wider provision on collective punishment than the Hague Regulations.20 It
states in Article 33 (1): ‘No protected person may be punished for an offence he or she
has not personally committed. Collective penalties ... are prohibited.’2! First of all, Article

33 (1) endorses the principle of individual responsibility, outlawing the vague concept

14 Prisoners of War Convention 1929 supra note 13, Article 11 (4).

15 Darcy, S. (2007) supra note 8, pp.32ff.

16 Darcy, S. (2007) supra note 8, pp.34ff.

17 Convention (III) relative to the Treatment of Prisoners of War, supra note 2, Articles 87 (3),
26 (6).

18 Levie, H.S. (1977). Prisoners of War in International Armed Conflict. Newport, Naval War
College Press, p.130.

19 Darcy, S. (2007) supra note 8, pp.47f; De Preux, ]. (ed.)(1960). IIl Geneva Convention relative to
the Treatment of Prisoners of War. Geneva, International Committee of the Red Cross, pp.431f.
20 Darcy, S. (2007) supra note 8, pp.48ff.

21 Convention (IV) relative to the Protection of Civilian Persons in Time of War, supra note 2,
Article 33. In addition, Article 33 prohibits pillage and reprisals against protected persons and
their property.
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of collective responsibility seen in the Hague Regulations. 22 Furthermore, the
prohibition of collective penalties is not limited to court sentences, ‘but penalties of any

kind’, considering potential gaps in protection.23

However, in order to understand the importance of the inclusion of collective
punishment in the Third and Fourth Geneva Conventions, one has to take a look at the
negotiation process. This process reveals that there has not been a common
understanding of the issue from the start, with some states still favouring an approach
similar to Article 50 Hague Regulations. For instance, India backed by the United
Kingdom proposed an amendment to the Third Geneva Convention that ‘[c]ollective
hunger strikes and political propaganda in the camps shall be subject to punishment of
a disciplinary nature’ - an amendment which was denounced by the Conference as
effectively permitting collective punishment and in the end rejected.2* Nevertheless,
India backed by the United Kingdom kept trying to include a provision permitting
collective punishment, in even more explicit terms: ‘[C]ollective punishment is
permitted where the offence is not entirely limited to a particular individual and other
prisoners of war are implicated by connivance or otherwise.’2s With no member of the
Sub-Committee being in favour of the proposal, it was rejected - as were following

attempts by India to introduce collective ‘disciplinary penalties’.26

Addressing collective punishment in the Fourth Geneva Convention, the Italian
delegation proposed that collective penalties - which it changed later to ‘collective
punishments’ - should be included in the list of ‘grave breaches’ mentioned in the
Convention. However, the United Kingdom and the United States opposed the
amendment by arguing that ‘such penalties are not always illegal’. Following a debate
and the Netherlands’ reassurance to Italy that collective punishment was prohibited

under the Fourth Geneva Convention anyway, the amendment was rejected.?”

These excerpts from the negotiations preceding the adoption of the four Geneva

Conventions show the controversies surrounding the issue of collective punishment.

22 Darcy, S. (2007) supra note 8, p.53; Von Glahn, G. (1957). The Occupation of Enemy Territory.
Minneapolis, University of Minnesota Press, p.234.

23 Uhler, O.M. & Coursier, H. (eds.) (1958) supra note 7, pp.225, 227ff; Darcy, S. (2007) supra
note 8, p.55.

24 Final Record of the Diplomatic Conference of Geneva of 1949, Volume II, Section A, pp.499f.
25 Final Record Volume II, Section A supra note 24, pp.501f.

26 Final Record Volume II, Section A supra note 24, p.523.

27 Final Record Volume II, Section A supra note 24, pp.648f; Final Record of the Diplomatic
Conference of Geneva of 1949, Volume II, Section B, pp.89ff.
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Although the prohibition prevailed in the final draft, states were concerned about

limiting their means of warfare.28

In comparison to the negotiations surrounding the Additional Protocols to the Geneva
Conventions of 1977, the drafting process of the four Conventions could be described as
straightforward and uncomplicated. Interestingly, while not discussing the substantial
provisions on collective punishment extensively, the conference meetings did show a
certain change in tone. While the negotiations on the four Geneva Conventions have been
objective and calm overall, the negotiations on the Additional Protocols were
surrounded by political statements and heated arguments. Preceding conferences on the
law of armed conflict were attended by a rather modest number of mostly Western
states. However, around 700 delegates from all parts of the world participated in the
negotiations on the Additional Protocols, including not only newly independent states
but also national liberation movements. As this list of attendees already indicates, one
impetus of initiating a reform of the law of armed conflict was the decolonisation process
and wars of national liberation calling for a revision of fundamental principles of this
legal regime, including the situation of guerrilla fighters in the context of the definition

of combatants and prisoners of war.2?

With both Israel and the Palestine Liberation Organisation sitting at one table, the mood
was rather tense. Israel used several chances to remind the international audience of the
persecution of Jewish people during the Second World War - an undisputable and
gruesome history. However, it used it as part of an argument regarding Israel’s fight for
self-determination on Palestinian territory, while at the same time, calling the Palestine
Liberation Organisation a ‘terrorist group’ which ‘was not striving to liberate anyone’
but ‘to destroy the Jewish people’s right of self-determination’. Inevitably, reactions from
Israel’s Arab neighbour states in favour of the Palestinian people and from the Palestine
Liberation Organisation followed suit and fuelled the dispute, with the President of the

Conference finally calling for order and to ‘avoid any political polemics’.30

28 Wallace, G. (2012). Regulating Conflict: Historical Legacies and State Commitment to the Laws
of War, Foreign Policy Analysis, 8, pp.151-172, pp.153ff.

29 Alexander, A. (2015). A Short History of International Humanitarian Law, European Journal of
International Law, 26 (1), pp.109-138, pp.124ff; Harroff-Tavel, M. (2014). The International
Committee of the Red Cross and the promotion of International Humanitarian Law: Looking
back, looking forward, International Review of the Red Cross, 96 (895/896), pp.817-857, pp.826f.
30 Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), Volume
VII, pp-256ff, see also pp.215ff.
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A more substantive discussion was held about the permissibility of reprisals as
documented by Volume 9 of the records of the Additional Protocol’s drafting
negotiations.3! Although about reprisals and not about collective punishment, the debate
highlights the decolonisation context and the different agendas pursued by states and
serves as an indicator for broader policy stances encompassing collective punishment as

well.

A French amendment argued for the inclusion of a provision governing the permissibility
of reprisals under certain conditions.32 However, other states such as the German
Democratic Republic and Norway rightly addressed the faults of such a provision -
civilians would have to bear the brunt of such reprisals, which were also prone to misuse;
they could trigger counter-reprisals and, as mentioned by Norway, a minority regime
fighting against a national liberation movement would hardly care about civilian losses
and would therefore not be forced to adhere to its international obligations by reprisals,
calling into doubt the effectiveness of such an endeavour.33 The delegate of the German
Democratic Republic rightfully asked: ‘Were some delegations prepared to allow, for a
grave violation, the collective punishment of a civilian population, without any
procedural guarantees, instead of the prosecution, under a universal jurisdiction, of
those responsible?’ 34 The British delegation countered this harsh condemnation by
pointing to a ‘mischievous tendency of artificiality’ in international law-making and
noted that ‘false expectations of high standards in war could only lead to bitter
disappointment’.35 In the end, the French proposal was withdrawn. However, it was not
replaced by a stricter prohibition of reprisals as some delegates might have hoped, but
it was decided to omit a general prohibition of reprisals and to keep some specific
prohibitions instead, eventually giving in to state pressure on retaining reprisals as a

form of enforcement.36

The importance some states attached to their means of warfare could be well illustrated

by the decolonisation process. France and the United Kingdom had been recently

31 Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), Volume
IX, pp.70ff.

32 For the text of the amendment see: Official Records of the Diplomatic Conference on the
Reaffirmation and Development of International Humanitarian Law Applicable in Armed
Conflicts, Geneva (1974-1977), Volume I1I, p.323.

33 Official Records Volume IX supra note 31, pp.75f.

34 Official Records Volume IX supra note 31, p.71.

35 Official Records Volume IX supra note 31, p.73.

36 Official Records Volume IX supra note 31, pp.92f; see also the withdrawn Polish amendment:
Official Records Volume III supra note 32, p.313.
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involved in conflicts in their colonies - the French in Algeria and the British in Kenya -
and they used collective punishment as a measure to contain the rebellious
populations.3” In addition, both states denied the existence of a non-international armed
conflict on these territories, calling the situation an “emergency” instead. With regards
to the parties involved, neither the British nor the French did consider the fighters
opposing the colonial regime as prisoners of war or combatants, but as criminals or

terrorists to be dealt with under national criminal law.38

Debates in the British House of Lords on collective punishment and its imposition in
Kenya reveal a strong inclination towards keeping the policy despite some criticism. An
example for justifying this policy by simply renaming it to counter the criticism could be
found in the Earl of Listowel’s statement in 1952. He considered the term ‘a little
misleading’ and favoured the term ‘collective inducement’ or ‘collective deterrent’
instead: ‘[C]ollective inducement to help the Administration in the restoration of law and
order, and collective deterrent to people who would otherwise throw in their lot with
the terrorists and co-operate with them.’39 This line of argument might look familiar, as
it is being used by Israel to justify its actions in the Occupied Palestinian Territories
discussed in the next chapter. However, already at this stage, it is useful to point at this
contingency of reasoning, based on aversion to certain groups and movements and a
strategic use of terminology in order to avoid situations conferring rights or protection
onto them - as seen here with the British and French denying the existence of an armed
conflict, just as Israel is denying the application of the law of armed conflict in its full

extent to the situation on the Palestinian territories.

Still, when faced with strong policy resentments as witnessed in the drafting history of
the Geneva Conventions and their Additional Protocols, the fact, that ultimately, a

prohibition of collective punishment was achieved, appears the more important.

37 Whittaker, H. (2015). Legacies of Empire: State Violence and Collective Punishment in
Kenya's North Eastern Province, c. 1963-Present, Journal of Imperial and Commonwealth
History, 43 (4), pp.641-657, pp.643ff; Elkins, C. (2005). Imperial Reckoning: The Untold Story of
Britain‘s Gulag in Kenya. New York, Holt, pp.70ff; Anderson, D. (2005). Histories of the Hanged:
Britain’s Dirty War in Kenya and the End of Empire. London, Weidenfeld & Nicolson, pp.45f, 90ff;
Klose, F. (2009). Menschenrechte im Schatten kolonialer Gewalt: Die Dekolonisierungskriege in
Kenia und Algerien 1945-1962. Miinchen, Oldenbourg Wissenschaftsverlag, pp.29ff, 78ff, 17 1ff.
38 Klose, F. (2011). The Colonial Testing Ground: The International Committee of the Red Cross
and the Violent End of Empire, Humanity: An International Journal of Human Rights,
Humanitarianism, and Development, 2 (1), pp.107-126, pp.109ft.

39 HL Deb 26 November 1952 vol 179 cc586-634, Collective Punishment in Kenya, Earl of
Listowel, para.608f, online available at:
http://hansard.millbanksystems.com/lords/1952/nov/26/collective-punishment-in-
kenya#S5LV0179P0 19521126 HOL 90 (accessed on 15/04/18).
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Similarly, these policy choices make such a prohibition necessary and, as will be seen in
the case study on the Occupied Palestinian Territories, the prohibition of collective
punishment offers a tool to affected groups to highlight violations of the law of armed
conflict and file court cases in this regard. Although the debates surrounding the
adoption of the Geneva Conventions and the Additional Protocols revolved not so much
around the groups directly affected by collective punishment such as civilians or
prisoners of war, they touched upon the groups which are affected by it in the broader
sense, namely national liberation movements or peoples. And although this additional
discriminatory element is not required by the prohibition of collective punishment, it
highlights the broader policy choices of states and the importance of having a

substantive rule challenging state behaviour and documenting state practice.

Following this account of the negotiation process of the Additional Protocols, the
prohibition of collective punishment adopted in Additional Protocol I regulating
international armed conflicts is addressed briefly. The explicit prohibition of collective
punishment*® was included to clarify that collective punishment can be imposed by a
variety of means which are not confined to judicial procedures, covered elsewhere in the
Protocol.#! Its commentary states that ‘the concept ... covers not only legal sentences but
sanctions and harassment of any sort, administrative, by police action or otherwise. 2
Furthermore, the Protocol reaffirms the principle of individual responsibility. 43
Underlying this provision was the condemnation of ‘convictions of persons on account
of their membership of a group or organization’ in particular regarding collective
punishment of families, or inhabitants of specific districts or buildings.** Furthermore,
the replacement of acts ‘committed’ as in Article 33 (1) Fourth Geneva Convention with
acts for which persons ‘bear responsibility’ does justice to vicarious liability and

instances of complicity, since a prohibition of collective punishment should not be used

401125 UNTS 3, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of International Armed Conflicts (Protocol I), Geneva (8 June 1977)
Article 75 (2)(d).

41 Sandoz, Y., Swinarski, C. & Zimmermann, B. (eds.)(1987). Commentary on the Additional
Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949. Geneva, Martinus Nijhoff,
p.874, para.3054.

42 Sandoz, Y., Swinarski, C. & Zimmermann, B. (eds.)(1987) supra note 41, p.874, para.3055.

43 Protocol Additional to the Geneva Conventions (Protocol I) supra note 2, Article 75 (4)(b).

44 Sandoz, Y., Swinarski, C. & Zimmermann, B. (eds.)(1987) supra note 41, pp.880f, para.3098.
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in order to avoid responsibility resulting from such acts, but rather to protect the

innocent.45

To sum up, collective punishment is prohibited by treaty law in international armed
conflicts. The most important provisions today are encompassed in the Geneva
Conventions and their Additional Protocol I. However, the decision to adopt a
prohibition of collective punishment in international armed conflicts was preceded by
debates showing the different policy stances of states on the issue and an increasing
hostility towards the protection of groups other than states participating in armed
conflict in general. Nevertheless, as far as international armed conflicts are concerned,
states were finally able to agree on a prohibition of collective punishment. In particular
the broadening of the prohibition regarding civilians in armed conflict represents an
important feature for the present thesis, keeping in mind the examples of house
destruction and family responsibility focussed on in the case studies and the possibility

for affected groups to use the prohibition to draw attention to such violations.

3.1.2.1.2 Non-international armed conflicts
After this analysis of the regulation of collective punishment in international armed

conflicts, the concept will subsequently be examined under the framework for non-
international armed conflicts. For instance, collective punishment in the form of house
destruction harming innocent civilians is being used and has been used during
international and non-international armed conflicts. For this reason, treaty provisions
regulating the conduct in non-international armed conflicts have to consider the notion
of collective punishment as well. Non-international armed conflicts were conceived as
an internal matter not suitable to be regulated internationally for a long time - not at
least because states preferred to treat insurgents as criminals, sceptical about any rules
that would protect them. Still, the four Geneva Conventions include a rule on conflicts
not of an international character, Common Article 3. This provision and the subsequent
developments in Additional Protocol II are discussed in the following, leading to the
conclusion that collective punishment is prohibited in non-international armed conflicts

as well.

This formal conclusion will be accompanied by a look at the drafting process of relevant

instruments regulating the law of armed conflict, exposing state policies favouring the

45 Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), Volume
VIII, p.348.
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possibility to resort to collective punishment whenever they considered necessary. This
discussion was held in the context of non-international armed conflicts and the
decolonisation process, where several states remained suspicious towards outside
interference, as already mentioned in the section above. However, whereas the
preceding section showed that states agreed on more substantive prohibitions of
collective punishment in international armed conflicts, they did not show the same
willingness concerning non-international armed conflicts — not least due to the changing
parties involved. While opponents in international armed conflicts were considered on
eye level, the groups involved in non-international armed conflicts were often not
recognised by states. Therefore, the establishment of a prohibition of collective
punishment applicable in non-international armed conflicts proved to be more difficult,
with some states openly opposing any measures protecting non-state actors.4¢ Given
these policy tendencies of retaining collective punishment for internal situations, the
adopted prohibition can support affected groups by providing them with the legal tools

to make their case.

Although the four Geneva Conventions represent a cornerstone in the development of
the law of armed conflict, they still left some important questions unanswered and some
issues untouched. Amongst them, the most pressing is the consideration of armed
conflicts not of an international character and their parties - only addressed in Common
Article 3 of the Geneva Conventions.*” Common Article 3 includes some basic guarantees
for non-international armed conflicts to ensure the humane treatment of the groups

protected under the Conventions.*8

Although Common Article 3 does not include a rule on collective punishment, its
paragraph 1 (d) on judicial guarantees could potentially be seen as slightly more than a
fair trial provision.#® According to its commentary, Common Article 3 (1) (d) opposes

‘summary justice’ because ‘it adds too many further innocent victims to all the other

46 Chadwick, E. (1996). Self-Determination, Terrorism and the International Humanitarian Law of
Armed Conflict. Leiden, Martinus Nijhoff, pp.81f; Fryer, E.D. (1977). Applicability of International
Law to Internal Armed Conflicts: Old Problems, Current Endeavors, The International Lawyer,
11 (3), pp.567-572, pp.569f; Yingling, R.T. & Ginnane, R.W. (1952). The Geneva Conventions of
1949, American Journal of International Law, 46 (3), pp.393-427, pp-395ft.

47 Darcy, S. (2015) supra note 1, pp.1164ff.

48 Convention (IV) relative to the Protection of Civilian Persons in Time of War, supra note 2,
Article 3 (1).

49 See for a similar argumentation regarding the war crime of collective punishment: Schabas,
W.A. (2006). The UN International Criminal Tribunals: The former Yugoslavia, Rwanda and Sierra
Leone. Cambridge, Cambridge University Press, p.279.
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innocent victims of the conflict.”>° In addition, collective punishment taking the form of
any act mentioned in Common Article 3 such as violence to life, hostage-taking, outrages
on personal dignity or refusal of fair trial rights is prohibited. However, collective
punishment as such is not listed as a prohibited act under the article.5! Even though
many acts of collective punishment might be covered by the other prohibited acts
mentioned in Common Article 3, the specific and independent character of collective

punishment fails to be recognised.

Fortunately, explicit provisions on collective punishment in non-international armed
conflicts appeared with the Additional Protocols in 1977. Additional Protocol II is
applicable to non-international armed conflicts between state armed forces and
‘dissident armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of its territory as to enable them to carry out
sustained and concerted military operations and to implement this Protocol.’>2 Article 1
(2) explicitly excludes ‘situations of internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence and other acts of a similar nature, as not being

armed conflicts’ from the scope of the Protocol.

Additional Protocol II includes the prohibition of collective punishment in its
fundamental guarantees in Article 4 informed by ‘the intention to give the rule the widest
possible scope’.53 Collective punishment ‘shall remain prohibited at any time and in any
place whatsoever’.54 In addition, threats of any act mentioned in the foregoing list are
prohibited, therefore including collective punishment.55 The scope of the prohibition
encompasses not only civilians but also persons who are hors de combat and not

participating in hostilities anymore.>¢ Furthermore, the Protocol includes a provision

50 Uhler, 0.M. & Coursier, H. (eds.) (1958) supra note 7, p.39; see also: International Committee
of the Red Cross (2016). Commentary on the First Geneva Convention: Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field. 2 edition,
online version available at: https://ihl-databases.icrc.org/ihl/full /GCI-commentary (accessed
on 15/04/18) para.675.

51 Darcy, S. (2015) supra note 1, p.1164f.

52 Protocol Additional to the Geneva Conventions (Protocol II) supra note 2, Article 1 (1).

53 Sandoz, Y., Swinarski, C. & Zimmermann, B. (eds.)(1987) supra note 41, p.1374; Bothe, M.,
Partsch, K.J. & Solf, W.A. (2013). New rules for victims of armed conflicts: commentary on the two
1977 protocols additional to the Geneva Conventions of 1949. 2nd edition. Leiden, Martinus
Nijhoff, pp.520, 736.

54 Protocol Additional to the Geneva Conventions (Protocol II) supra note 2, Article 4 (2)(b).

55 Protocol Additional to the Geneva Conventions (Protocol I1) supra note 2, Article 4 (2)(h).

56 Darcy, S. (2015) supra note 1, pp.1164ff; Bothe, M., Partsch, K.J. & Solf, W.A. (2013) supra note
54, p.734; Protocol Additional to the Geneva Conventions (Protocol II) supra note 2, Article 4

(1).
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reaffirming the principle of individual responsibility building on the same deliberation

as the respective rule in Additional Protocol 1.57

Another important link between Additional Protocol I and II is the classification of
certain armed conflicts. Armed conflicts between a state and organised armed groups
are non-international armed conflicts.58 However, as Article 1 (4) of Additional Protocol
[ sets out, conflicts ‘in which peoples are fighting against colonial domination and alien
occupation and against racist régimes in the exercise of their right of self-determination’
are considered international armed conflicts.5® This categorisation is of importance
since the case studies address groups such as minorities and peoples in their broader

context - in particular regarding the case of the Occupied Palestinian Territories.

In the final stages of the negotiations of the Additional Protocols, Israel was the only state
to vote against Article 1 Additional Protocol I - 87 states in favour and 11 abstentions,
amongst them the United Kingdom, Canada, Spain, France and the United States.®0 In the
explanation of its vote, Israel made clear that it had no issue with the first three
paragraphs of the Article, but ‘totally objected’ to paragraph four.6! It argued that ‘any
reference to the motives and cause for which belligerents were fighting was in clear
contradiction to the spirit and accepted norms of international humanitarian law’ and
therefore, Article 1 (4) was ‘not a legal norm’, but rather ‘a carefully drafted
condemnation of a well-deserved benediction’. Furthermore, Israel objected to a system
giving rights and obligations to non-state entities, arguing that they would not be able to
comply with their obligations before concluding that ‘the Conference had attempted to
introduce political resolutions’ which would damage the law of armed conflictin the long

term.62

In the following explanation of votes, several states in favour of Article 1 (4) refuted

Israel’s objections in more or less harsh contributions, amongst them the Soviet Union,

57 Bothe, M., Partsch, K.J. & Solf, W.A. (2013) supra note 54, pp.743ff; Sandoz, Y., Swinarski, C. &
Zimmermann, B. (eds.)(1987) supra note 41, pp.1398f, para.4603.

58 Protocol Additional to the Geneva Conventions (Protocol II) supra note 2, Article 1; Protocol
Additional to the Geneva Conventions (Protocol I) supra note 2, Articles 1 & 2.

59 Protocol Additional to the Geneva Conventions (Protocol I) supra note 2, Article 1 (4); Darcy,
S. (2007) supra note 8, p.65; Moir, L. (2002). The Law of Internal Armed Conflict. Cambridge,
Cambridge University Press, pp.89ff, 263ff.

60 Official Records of the Diplomatic Conference on the Reaffirmation and Development of The
law of armed conflict Applicable in Armed Conflicts, Geneva (1974-1977), Volume VI, p.41.

61 Official Records Volume VI supra note 61, p.41.

62 Official Records Volume VI supra note 61, pp.41f; see also Official Records of the Diplomatic
Conference on the Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts, Geneva (1974-1977), Volume VII, pp.215ff.
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Egypt and of course, the Palestine Liberation Organisation with the most thorough
rebuttal coming from Georges Abi-Saab speaking for Egypt. He even questioned whether
Israel objected to the universally recognised right to self-determination of peoples in
general. Regarding Israel’s point that paragraph four reflected a negative politicisation
of the Additional Protocol, Egypt countered: ‘Struggles against colonial domination, alien
occupation and racist régimes were, however, specific applications of the principle of
self-determination, which was unquestionably a legal principle: was it political to take
into consideration some of the atrocious and murderous armed conflicts being waged in

the present-day world?’63

The Observer for the Palestine Liberation Organisation welcomed the vote as well,
expressing satisfaction that an overwhelming majority of states had supported Article 1.
Regarding the Palestinians’ struggle for self-determination, the delegate saw the
Palestinian people as falling under all three categories of Article 1 (4) Additional
Protocol I: ‘[T]hey were under colonial domination; their territory was under foreign
occupation, despite the assertions of the terrorist Begin; and they were suffering under
a racist régime, since Zionism had been recognized in a United Nations resolution as a

form of racism.’64

On this mention of Begin, Israel stated later on that it considered him a ‘a leader of an
underground guerrilla movement fighting for the self-determination and independence
of Israel’.65 The debate between Israel and Palestine went on over the Deir Yassin
massacre and Palestinian attacks on Israeli civilians.66 As one might deduce from these
statements, the negotiations on such sensitive issues were stirring emotions on all
sides.6” However, except for Israel, other states with objections decided to abstain. Still,
the abstentions were interpreted by the delegate of the Zimbabwe African National
Union in the following way: ‘The truth was that the United Kingdom, the United States of
America and others did not wish to offend South Africa, Portugal and Israel, who were
their agents in the perpetual exploitation of colonial peoples.’¢®8 While the groups directly

affected by collective punishment such as families whose houses are demolished (which

63 Official Records Volume VI supra note 61, pp.43f.

64 Official Records Volume VI supra note 61, p.53.

65 Official Records Volume VII supra note 63, p.261.

66 Official Records Volume VII supra note 63, pp.312f.

67 Suter, K. (1984) supra note 3, pp.128ff.

68 Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), Volume
VIII, p.45.
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means civilians) do not need to exhibit particular shared characteristics, those families
belong to a larger group, namely the Palestinians and therefore, the debate on those
broader issues matters for the empowerment of the Palestinians in their struggle for

justice.

The often political significance of international treaty regulations has been visible in the
course of the negotiations of the Geneva Conventions as well as their Additional
Protocols and offers important insights into the states’ understanding of their range of
powers and obligations, highlighting the significance of a prohibition of collective
punishment. However, when researching on provisions on collective punishment in
academic literature, less explicit tendencies are visible as well. Apart from obvious cases
for or against a particular side such as Meir Shamgar’s defence of Israel’s stance in the
present context,® silences in relevant textbooks or commentaries are more problematic.
In this regard, the recent commentary from Partsch, Bothe and Solf New rules for victims
of armed conflicts: commentary on the two 1977 protocols additional to the Geneva
Conventions of 1949 from 2013 has to be mentioned. The elaboration on collective
punishment is limited to one sentence on the provision in Additional Protocol [ and three
sentences on Additional Protocol II. In addition, it is not referred to the 1987
Commentary but only once to a short paragraph included in a report to Committee III

during the negotiations on Additional Protocol 1.70

Darcy on the other hand refers to a broad range of sources in his 2007 monograph
Collective Responsibility and Accountability under International Law, including the 1987
Commentary and offers a comprehensive and very useful account of collective
punishment. However, the Partsch, Bothe and Solf commentary - being a commentary
on the entire Additional Protocols, a discussion of collective punishment as detailed as
Darcy’s would not have been expected - appears to almost neglect the issue. This silence
could be problematic as it does not draw the reader’s attention to the concept of
collective punishment, not doing justice to its relevance today and its ongoing imposition
on innocent people. Having read solely their commentary, one would not be aware of the

significance of the prohibition of collective punishment or of its implications in practice.

69 Look eg at: Shamgar, M. (1971). The Observance of International Law in the Administered
Territories, reprinted in Dinstein, Y. & Domb, F. (eds.)(2011). The Progression of International
Law: Four Decades of the Israel Yearbook on Human Rights - An Anniversary Volume. Leiden,
Martinus Nijhoff, pp.429-446.

70 Bothe, M., Partsch, K.J. & Solf, W.A. (2013) supra note 54, pp.520, 736.
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Interestingly enough, both, Partsch and Bothe, were themselves involved in the
negotiation of the Additional Protocols as part of the German Federal Republic’s
delegation, where their contributions to the debate on collective punishment were
rather modest.”t While it is true that it is up to the author to set priorities and discuss
them in more detail, this should not be at the cost of other similarly important areas. To
balance these decisions, the commentary could have at least referred to a broad list of
further readings to mention the collective punishment debate. With the Additional
Protocols being the most recent treaties regulating the law of armed conflict including a
prohibition of collective punishment, it might be hoped that the next commentary would

consider the concept accordingly.

In conclusion, this part has shown that collective punishment is prohibited in non-
international armed conflicts. Although it took longer to reach an agreement on this
issue than with international armed conflicts, the prohibition of collective punishment
is now part of the fundamental guarantees. However, the threshold to trigger the
application of Additional Protocol II limits the number of non-international armed
conflicts including an explicit prohibition of collective punishment, except for conflicts
falling under Article 1 (4) Additional Protocol 1. For this reason, the consideration of
collective punishment in customary international law, irrespective of the type of armed
conflict discussed below represents a sound addition to those treaty provisions, covering

existing gaps in protection.

3.1.2.2 Customary international law
Article 1 (2) of Additional Protocol I states that ‘[i]n cases not covered by this Protocol

or by other international agreements, civilians and combatants remain under the
protection and authority of the principles of international law derived from established
custom, from the principles of humanity and from the dictates of public conscience.’72
This statement highlights the recognition and importance of customary international
law. Subsequently, the customary rules on collective punishment are going to be outlined
based on a comprehensive study on customary international law undertaken by the
International Committee of the Red Cross, ultimately outlawing collective punishment

in international and non-international armed conflicts.

71 See Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), Volume II,
List of Participants, pp.36f.

72 Protocol Additional to the Geneva Conventions (Protocol I) supra note 2, Article 1 (2).
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As mentioned above, the treaty provisions on collective punishment are only applicable
to state parties to the relevant instrument and if the situation in question meets the
required criteria. These preliminary questions could pose particular difficulties in
relation to non-international armed conflicts due to the high threshold applied by
Additional Protocol II. Furthermore, as will be seen in the case study in the next chapter,
Israel is neither party to Additional Protocol I nor Additional Protocol I1.73 Under such
circumstances, the examination of customary international law in search of common
safeguards and fundamental guarantees can offer another way of protecting affected

groups from collective punishment.

The study on customary international law conducted by the International Committee of
the Red Cross contains two rules relating to collective punishment: ‘No one may be
convicted of an offence except on the basis of individual criminal responsibility. 74
Collective punishments are prohibited.’’> According to the study, the prohibition of
collective punishment and the principle of individual criminal responsibility are linked,
with collective punishment being broader in scope as it covers not only criminal

sanctions.’6

The general acceptance of the prohibition of collective punishment could be supported
by the practice of courts on national and international level and of international
organisations. In the aftermath of the Second World War, several national courts were
dealing with cases on collective punishment. The Military Tribunal of Rome ruled in the
Priebke case that the Kkilling of 335 people as response to the killing of several German
officers was in violation of the rules on collective punishment.”” The Dutch Special Court
of Cassation ruled that the imposition of fines by Nazi Germany on a part of the Dutch

population sufficed to trigger the prohibition of collective punishment and that Germany

73 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
protectlon of victims of international armed confllcts (Protocol I)

(accessed on 15/04/18) Protocol Addltlonal to the Geneva Conventions of 12 August 1949 and
relating to the protection of victims of non-international armed conflicts (Protocol II)
https://treaties.un.org/Pages/showDetails.aspx?0objid=08000002800f3cb8 (accessed on
15/04/18).

74 Henckaerts, ].M. & Doswald-Beck, L. (eds.) (2005). Customary International Humanitarian
Law. Volume 1. Cambridge, Cambridge University Press, p.372 (Rule 102).

75 Henckaerts, ].M. & Doswald-Beck, L. (eds.) (2005) supra note 75, p.374 (Rule 103).

76 Henckaerts, ].M. & Doswald-Beck, L. (eds.) (2005) supra note 75, p.374 (Rule 103); Sandoz, Y.,
Swinarski, C. & Zimmermann, B. (eds.)(1987) supra note 41, pp.874, 1374.

77 Priebke case (Judgment) Military Tribunal of Rome, Cassazione penale [1998] 668 (22 July
1997); Marchisio, S. (1998). The Priebke Case before the Italian Military Tribunals: A
Reaffirmation of the Principle of Non-Applicability of Statutory Limitations to War Crimes and
Crimes against Humanity, Yearbook of International Humanitarian Law, 1, pp.344-353, p.350.

60


https://treaties.un.org/Pages/showDetails.aspx?objid=08000002800f3586
https://treaties.un.org/Pages/showDetails.aspx?objid=08000002800f3cb8

could not refer to Article 50 of the Hague Regulations to justify its actions based on an
alleged passive responsibility of the Dutch population if it had provoked the attacks by
‘deliberate acts of injustice’.”8 Aside from cases originating from the Second World War,
a case of collective punishment was discussed by a United States’ Army Court.
Considering the Kkilling of South Vietnamese civilians, it found that ‘slaughtering many

for the presumed delicts of a few is not a lawful response to the delicts’.7®

Turning to the international level, the International Criminal Tribunal for the Former
Yugoslavia has ruled in the case Mucic et al. on confinement measures regarding civilians.
Such acts had to be subjected to individual evaluation, outlawing any collective
imposition.8° Furthermore, the Special Court for Sierra Leone has dealt with collective
punishment in several cases. In the Brima, Kamara and Kanu judgment the Court
adopted a broad approach, highlighting the nature of collective punishment as an
independent war crime: ‘The Trial Chamber considers that collective punishments and
acts of terror pursuant to Articles 3 (b) and 3 (d) both require a specific purpose - either
to terrorise or to punish. These crimes do not necessarily require evidence of violence

to life, health and physical well-being of persons ...."81

In addition, the customary character of the prohibition is backed by national regulations.
Amongst others, Israel’s Manual of the Laws of War includes an absolute prohibition of
the collective punishment of prisoners of war.82 The Russian Military Manual bans the
collective punishment of ‘war victims’ by reference to the Geneva Conventions and

Additional Protocol 1.83

78 Darcy, S. (2007) supra note 8, pp.41; Trial of Hans Albin Rauter, Netherlands Special Court in
‘s-Gravenhage (The Hague) (4 May 1948) and Netherlands Special Court of Cassation (12
January 1949) reprinted in United Nations War Crimes Commission (1949). Law Reports of
Trials of War Criminals. Volume 14. London, His Majesty’s Stationery Office, pp.89ft.

79 United States v First Lieutenant William L. Calley, Jr. (Judgment) 46 Court of Military Review
1131 (16 February 1973); Henckaerts, ].M. & Doswald-Beck, L. (eds.) (2005). Customary
International Humanitarian Law. Volume 2. Cambridge, Cambridge University Press, pp.2508f.
80 Mucié et al. "Celebi¢i Camp" (Judgment) IT-96-21-T, Trial Chamber (16 November 1998)
para.578.

81 Brima, Kamara and Kanu (SCSL-2004-16-PT) Judgment, Trial Chamber II (20 June 2007)
para.2108; see also Fofana and Kondewa (SCSL-04-14-T) Judgment, Trial Chamber I (2 August
2007) para.176ft.

82 [srael, Laws of War in the Battlefield, Manual, Military Advocate General Headquarters,
Military School, 1998, p.53; Henckaerts, ].M. & Doswald-Beck, L. (eds.) (2005) supra note 79,
p.2504.

83 Russia, Instructions on the Application of the Rules of International Humanitarian Law by the
Armed Forces of the USSR, Appendix to Order of the USSR Defence Minister No. 75, 1990, § 8
(b); Henckaerts, ].M. & Doswald-Beck, L. (eds.) (2005) supra note 79, p.2505.
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However, the question of whether the prohibition of collective punishment amounts to
jus cogens as well, is still open to debate. Referring to a study on jus cogens by
Hannikainen, Darcy mentioned that there might be caveats regarding the level of
severity of the collective punishment imposed, meaning that particularly harsh
measures for instance relating to death sentences might have this peremptory character,

whereas milder collective punishments have not.84

To sum up the observations made above, collective punishment is prohibited under the
law of armed conflict and customary international law concerning international as well
as non-international armed conflicts.85 This finding represents an important backup of
existing treaty regulations in cases which are not covered by them or concerning states
which are not party to the relevant treaties. The reaffirmation of the prohibition of
collective punishment in customary international law creates another layer of protection
and stands against opposite state policies, in particular when it comes to non-

international armed conflicts.

3.1.2.3 International Criminal Law
Collective punishment is not only prohibited under the law of armed conflict but has

been considered a war crime by two international criminal tribunals. The war crime of
collective punishment is explicitly enshrined in the Statute of the Special Court for Sierra
Leone and the Statute of the International Criminal Tribunal for Rwanda and its
formulation is based on Article 4 of Additional Protocol II to the 1949 Geneva
Conventions. 8 The Special Court for Sierra Leone has ruled on the war crime of
collective punishment in its Trial and Appeals Chamber in the case Fofana and Kondewa
in 2007 and 2008.87 However, the definition of the war crime of collective punishment
the Special Court has developed in this case is discussed in the next section in more detail

as it is useful for the analysis of the act of collective punishment in general.

However, collective punishment is not explicitly mentioned as a war crime in the Rome

Statute of the International Criminal Court. Article 8 of the Rome Statute encompasses

84 Darcy, S. (2007) supra note 8, pp.73f; Hannikainen, L. (1988). Peremptory Norms (Jus Cogens)
in International Law: Historical Development, Criteria, Present Status. Helsinki, Finnish Lawyers’
Publishing Company, pp. 489ft.

85 Henckaerts, ].M. & Doswald-Beck, L. (eds.) (2005) supra note 75, p.374.

86 Statute of the Special Court for Sierra Leone, Article 3 (b), annexed to the Special Court
Agreement (16 January 2002) in accordance with S/RES/1315 (2000); see also S/RES/955
Statute of the International Tribunal for Rwanda (8 November 1994) Article 4 (b) (containing
an explicit reference to collective punishment).

87 Fofana and Kondewa (SCSL-04-14-T) supra note 81; Fofana and Kondewa (SCSL-04-14-A)
supra note 5.
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an exhaustive list of war crimes and although collective punishment was mentioned in
earlier proposals, it was not included in the final version of the Statute.88 After providing
a convincing account of the standing of the war crime of collective punishment in
customary international law, Darcy argues for the inclusion of collective punishment as
a war crime in the Rome Statute by way of an amendment. Given the limited scope of ad
hoc international criminal tribunals such as the Special Court for Sierra Leone, the
International Criminal Court, having jurisdiction over international crimes not limited to
specific circumstances would be well placed to deal with such a war crime and he makes
the practical point on the Court