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Abstract 
 
 

This thesis is an interdisciplinary research project that seeks to critically examine the 

process of colonisation and decolonisation that resulted in boundary disputes and 

ongoing claims for self-determination in South Asia. It focuses on the border dispute 

between Afghanistan and Pakistan over the Durand Line. This line appeared after the 

conclusion of the Durand Treaty, drawn up and signed by Sir Mortimer Durand and 

Amir Abdul Rahman Khan in the nineteenth century. It examines the legality of the 

Durand Treaty according to the norms and practices that prevailed in the colonial and 

postcolonial eras. It elaborates on the self-determination claim of Baloch and 

Pashtuns on the British side (now Pakistan) of the Durand Line.  

 

The interplay between international law and history turns this thesis into a unique case 

study. The thesis claims that, in 1947, Pakistan appeared as a result of the partition of 

India and the division of Afghanistan. The Radcliffe Line divides India and the 

Durand Line divides Afghanistan, and within these two arbitrary lines Pakistan 

appeared as a homeland for Muslims. Pashtuns and Baloch, like Bengalis, are 

Muslims and hence they belong to the majority group. It is very unusual for a 

majority group to claim self-determination from its own nation. This thesis is an 

attempt to explain this paradox. It problematises the assertion that the Muslims of the 

British Raj were a coherent group or a nation. It argues that in the process of 

decolonisation Pakistan appeared as a ‘borderless sovereignty’ disconnected from its 

own imagined people. In these circumstances, boundary disputes with its 

neighbouring countries (Afghanistan and India) and an ongoing claim to self-

determination within Pakistan was inevitable. By exploring the history and law, this 

thesis examines the legality and legitimacy of Afghanistan’s policy concerning the 

‘issue of Pashtunistan’. 
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Introduction  

 
 
The processes of colonisation and decolonisation have led to the emergence of many 

new countries and have frequently resulted in border disputes and claims to self-

determination. This thesis explores the legacy of colonialism in South Asia, which 

resulted in boundary disputes between neighbouring countries in the postcolonial era. 

It focuses specifically on the border dispute between Afghanistan and Pakistan. The 

relationship between these two neighbouring countries has continued to be hostile 

since the creation of Pakistan in 1947. The main reason for such bitter relations is the 

dispute over the validity of the Durand Treaty and the right to self-determination of 

the Pashtuns and Baloch peoples.1 This hostile relationship has been reflected in 

diplomatic tensions, proxy wars, and military confrontations that have had a 

devastating impact on both countries’ political and economic conditions.2 

  

Afghanistan claims that the Gandomak and Durand treaties were signed under duress 

and are therefore unlawful. Afghanistan demands that Pashtuns in the North-West 

Frontier Province (NWFP), and later the Baloch, must be given the right to self-

determination. Reshtya, an Afghan historian and politician, termed these claims the 

‘issue of Pashtunistan’.3 Afghanistan has consistently emphasised these claims, even 

prior to the creation of Pakistan. In 1921, during the peace negotiations between 

Afghanistan and Britain, ‘the Afghan government demanded territorial concessions 

based on the Afghans’ right of self-determination in the Northwest Frontier Province 

of India.’4 The British were not keen to give such a concession. For this reason, the 

issue of Anglo-Afghan borders remained unresolved. The Peace Treaty of 1921 itself 

turned into a temporary agreement that remained ‘in force for three years from that 

date [22 November 1921]’.5 In 1942, when the process of the transfer of power was 

initiated in India, the government of Afghanistan once again vocally demanded the 

reversion of the NWFP to Afghanistan. The Afghan government submitted that the 

                                                
1 Hafizullah Emadi (1990), pp. 1515–16. 
2 George Montagno (1963), pp. 616–24. 
3 Sayed Qaseem Reshtia (1997), p. 57. 
4 Encyclopedia Iranica (2011), ‘Anglo-Afghan Treaty of 1921’, available at 
http://www.iranicaonline.org/articles/anglo-afghan-treaty-of-1921-the-outcome-of-peace-negotiations- 
following-the-third-anglo-afghan-war   
5 Ludwig Adamec (1974), pp. 46–76. 
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treaties were signed ‘with Britain, and not [with] India’.6 The British Raj, due to its 

colonial and political calculus prevalent at that time, did not respond to the Afghans’ 

demand. On 15 August 1947, India was partitioned and Pakistan appeared. On 30 

September 1947, the Security Council forwarded Pakistan’s application for 

membership to the General Assembly. Almost all members of the UN General 

Assembly voted in favour of Pakistan’s membership except for Afghanistan and 

Argentina.7  The Afghan Permanent Representative, in his statement to the UN 

General Assembly, declared that: 

 
We are unable at this time to vote for Pakistan... This unhappy circumstance is 
due to the fact that we cannot recognise the North-West Frontier as part of 
Pakistan so long as the people of the North-West Frontier have not been given 
an opportunity free from any kind of influence… to determine for themselves 
whether they wish to be independent or to become a part of Pakistan.8  

 

Pakistan, after its emergence, immediately suppressed the ethno-nationalist movement 

in the NWFP and ‘in March 1948… invaded and seized Baluchistan’.9 On 26 July 

1949, the Afghan government convened a Loya Jirga, a traditional Afghan assembly, 

which unanimously voted for a separate independent state for the Pashtuns living in 

the NWFP. The assembly announced the repudiation of all the treaties signed with the 

British government and declared that the Afghan government did not recognise the 

Durand Line as a legal boundary between Afghanistan and Pakistan.10 The policy of 

all governments in Afghanistan, from Amir Abdul Rahman Khan who signed the 

treaty up to Karzai, on this issue has thus far remained unchanged. On 4 May 2013, 

Karzai declared that, ‘Whatever the British Empire imposed on Afghanistan, it was 

                                                
6 Telegram dated 6 March 1942, from ‘Sir F.Wylie (Kabul) to Marquess of Linlithgaw’ Doc. 
IOR/L/PO/67106b, F.O. 128. 
7 ‘Sixth Committee: Question of the admission of Pakistan to Membership in the United Nations: letter 
to the Chairman of the 6th Committee/from the President of the General Assembly’, dated 26 
September 1947. Unrestricted UN.Doc. A/C,6/145 available at http://daccess-dds 
ny.un.org/doc/UNDOC/GEN/NL4/716/52/PDF/NL471652.pdf?OpenElement [accessed 
13/06/2016]. The negative vote of Argentina on legal grounds is little explored in academic writings. I 
will explore it in the next chapter. 
8 UN 92nd Plenary Meeting Held in the General Assembly Hall, New York, Tuesday, 30 September 
1947, available at http://www.un.org/en/ga/search/view_doc.asp?symbol=A/PV.92  
9 Peter Tatchell, ‘Pakistan Celebrates, Baluchistan Mourns’, Guardian, 7 August 2007, available at 
http://www.theguardian.com/commentisfree/2007/aug/15/pakistancelebratesbaluchista [accessed 
17/06/2016]. 
10 See Reshtya (1997), pp. 56–78; Fida Yunas (2003), p. 9. 
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not acceptable in 1893 and it is not acceptable to us today.’11 In the absence of these 

treaties, the jurisdiction of Afghanistan was to extend up to the Indus river.12 

Alternatively the Bloch and Pashtuns would create their own independent states. 

Either way, Pakistan would lose half of its territory – bearing in mind that Pakistan 

has already lost half of its territory once in 1971. 

 

On the other hand, ‘Pakistan refutes this assertion, insisting on the validity of the 

Durand Line, and considers the Afghan claim a violation of international law’.13 

Azmat Hayat Khan, a Pakistani scholar, contends that the treaty is valid as it was 

‘confirmed by the later rulers of Afghanistan in 1905, 1919,1921 and 1930’.14 

Pakistan maintains that it acquired jurisdiction over the NWFP and Baluchistan as ‘a 

successor of British India’15 and, therefore, that the issue of Pashtunistan is a settled 

matter.16 It has been argued by Pakistan that the Frontier Referendum of 1947 offered 

the Pashtuns the option of choosing between India and Pakistan and that the Pashtuns 

voted overwhelmingly in favour of Pakistan.17 Salim Quraeshi argues that ‘self-

determination by plebiscite could disrupt all political stability in the region’.18 For this 

reason, Pakistan ‘vigorously rejects [the] Afghan viewpoint and has claimed the said 

Agreement [The Durand Treaty] as a valid treaty having settled once and for all the 

boundary line between the two countries.’19 It has been argued by Pakistan that the 

unilateral termination of a treaty is contrary to international law.20 Pakistan relies on 

                                                
11 ‘Kabul Will Never Recognize Durand Line: Karzai’, Dunya News, 4 May 2013, available at 
http://dunyanews.tv/index.php/en/Pakistan/172241-Kabul-will-never-recognize-Durand-Line-Karzai-  
12 The natural and national border between India and Afghanistan; on this, see Matthew H. Edney 
(1997), pp. 3–9; see also Chapter 2. 
13 Salim Qureshi (1966), p. 99. 
14 Azmat Hayat Khan (2005), p. 198; Qureshi (1966), p. 103. 
15 Qureshi (1966), p. 100; Hussain (1985), p. 272; Mohammed A. Chaudhari (1960), pp. 38–39. 
16 ‘Splintering Relations?: Durand Line is a “Settled Issue”, Says Foreign Office’,Express Tribune, 25 
October 2012, available at http://tribune.com.pk/story/456881/splintering-relations-
durand-line-is-asettled-issue-says-fo/ [accessed 12/06/2016]; ‘Durand Line Issue Settled and 
Closed: Foreign Office’, Dawn Bureau Report, 25 October 2012, available at 
http://beta.dawn.com/news/759397/durand-line-issue-settled-and-closed-foreign-
office [accessed 12/06/2016]. 
17 See Haneef Khan’s statement at the UN General Assembly, UN Document, A/PV.1690, 10 October 
1968.  
18 S. M. M. Qureshi (1966), p. 101. 
19 Ijaz Hussain (1985), p. 255. 
20 Hussain (1985), p. 280; Qureshi, p. 103. 
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the principle of uti possidetis juris and contends that the Durand Line is not open for 

any legal argumentation.21  

 

In current literature, the renewal of Durand Treaty appears like a puzzle because, as 

Stephen Neff has observed, under international law (both classic and modern) 

‘treaties are binding on the States as such, not merely on the particular ruler who 

concluded them’.22 Vital questions that linger prominently over this discourse are: 

Why in the nineteenth century did the two successive Afghan rulers renew the treaty? 

Did the renewal make the Durand Treaty extra-legal or demote it to a mere political 

settlement? The answers to these questions are in the legal historiography that I seek 

to explore within this thesis.  

 

Since the inception of Pakistan, Pashtuns have never accepted the Durand Line as a 

border between the people of Afghanistan. On 30 June 2016, the Pakhtunkhwa Milli 

Awami Party leader, Mehmood Khan Achakzai, stated that, in relation to the 

repatriation of the Afghan refugees from Pakistan, ‘Khyber Pakhtunkhwa [NWFP] is 

the land of Afghans and they are allowed to live there without any fear and 

hesitation’.23 He further stated that ‘if Afghans are harassed in other parts of Pakistan, 

they should come here to the Pakhtunkhwa province, where no one can ask them for 

refugee cards, because it also belongs to them’.24 His remarks reportedly raised a 

storm of controversy in Pakistan.25 The position of the Pashtuns concerning the 

Lahore Resolution of March 1940 was unequivocal. 26  Allah Nawaz Khan, the 

Pashtuns’ representative, stated that:  

 
Pathans (Pashtuns) and Punjabis are two major nations by any definition or 
test of a nation and the idea and very thought of grouping the NWFP with the 
Punjabis is revolting to the Pathan mind. We are a nation of three million, and 
what is more, we, the Frontier Pathans, are a body of people with our own 

                                                
21 Hussain (1985), pp. 269–70; the same argument is put forward by Muhammad Saleem Mazhar and 
Naheed S. Goraya (2004), pp. 204–20. 
22 Stephen Neff (2003), p. 38. 
23 ‘Achakzai’s Remarks on Afghan Refugees, KP’s History Draw Fire’, Dawn Bureau Report, 1 July 
2016, available at http://www.dawn.com/news/1268268 [accessed 10/10/2016]. 
24 Ibid. On 19 April 2010, the NWFP was renamed as Khyber-Pakhtunkhwa; see Pakistan Constitution 
(Eighteenth Amendment) Act, 2010, Article 3 available at: 
http://www.pakistani.org/pakistan/constitution/amendments/18amendment.html [accessed 22/09/2016]. 
25 ‘Achakzai’s Remarks on Afghan Refugees, KP’s History Draw Fire’, Dawn Bureau Report, 1 July 
2016, available at http://www.dawn.com/news/1268268 [accessed 10/10/2016]. 
26 The ‘Lahore Resolution’ is also known as the ‘Pakistan Resolution’ and was passed by the Muslim 
League on 24 March 1940. 
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distinctive culture, civilisation, language, literature, art and architecture, 
names and nomenclature and sense of values and proportion, legal and moral 
codes, customs and calendar, history and traditions, and aptitudes and 
ambitions. In short, we have our own distinctive outlook on life and by all 
canons of international law, a Pathan is quite separate from a Punjabi.27  

 
Before the partition of India, Abdul Ghafar Khan, a Pashtun secular nationalist leader, 

declared: ‘why should we have a referendum on Hindustan or Pakistan? Let it be 

Pakistan or Pathanistan’.28 Despite the Pashtuns’ demand for a third option, the 

referendum took place in July 1947. The Pashtuns’ nationalist party, known as 

Khudaee Khedmatgars (The Servants of God), while boycotting the referendum, 

warned the Muslim League (the political party that arguably created Pakistan) that 

they  

 

May have [a] walk-over. But that does not mean the end of the Pathan 
independence movement... ultimately the Pathan independence struggle will 
be crowned with success and a truly sovereign Pathan State will come into 
existence upsetting the feudal-capitalist-imperialist apple-cart.29  

 

Pakistan ruthlessly suppressed the struggle for self-determination of the Pashtuns and 

Baloch and treated them in exactly the same way as they had been treated during the 

British Raj. For this reason, the exercise of the right to self-determination remains 

relevant and important even in the post-decolonisation era.  

 

I argue that the British colonial power, by extending its sovereignty to the Afghan 

territories to the west of the Indus river, created the oppressed peoples such as the 

Pashtuns and Baloch. In the process of the decolonisation of the British Raj, the 

national question was evaded and instead the decolonisation took place in the name of 

religion. The creation of Pakistan further complicated the boundary dispute in the 

region, while the claims to self-determination have continued to the present day. 

There is a broad consensus among scholars as to the illegality of the colonial era.30 

The UN Resolution 1514, adopted on 14 December 1960, declared colonialism to be 

                                                
27 Stephen Rittenberg (1988), p. 337. 
28 Dinanath Tendulkar (1967), p. 424. 
29 ‘Pathanistan’, The Tribune, 7 July 1947. 
30 See Mohammad Shahabuddin (2016), pp. 93–94; see also Chapters 1, 3 and 7 below. 
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illegal.31 This thesis, while condemning colonialism, also critically examines the 

process of decolonisation of the British Raj in the name of religion. It claims that the 

Muslims under the jurisdiction of the British Raj were not a nation and that it is 

debatable whether they actually demanded statehood. Since its creation, Pakistan has 

been in identity crisis.32 The emergence of Bangladesh as a new state33 as well as the 

demands by the Baloch and Pashtuns for self-determination,34 have challenged the 

ideological foundation of Pakistan which is based on the idea that Muslims are a 

nation. This thesis claims that the lack of national identity35 compelled Pakistan to 

resort to Islamic fundamentalism for its survival.36 It appears that the ‘Islamisation’ 

process in Pakistan was predictable and inevitable. In 1956, Hans Morgenthau 

professed that: 

 
Pakistan is not a nation and hardly a state. It has no justification in history, 
ethnic origin, language, civilization, or the consciousness of those who make 
up its population... Thus it is hard to see how anything but a miracle, or else a 
revival of religious fanaticism, will assure Pakistan’s future.37  
 

The Islamic/military coup of General Zia ul-Haq in 1977,38 the Soviet invasion of 

Afghanistan in 1979, and the Afghan jihad further enhanced the process of Islamic 

radicalisation in the region. With the support of Western powers39 during, and 

arguably after, the Afghan jihad against the Soviet Union, Pakistan attempted to boost 

the Islamic movements in Pashtunistan by opening countless Islamic Madrassas. The 

radicalisation of Pashtuns by Pakistan’s intelligence services was considered to be 

imperative for the suppression of the Pashtuns’ nationalist struggle for an independent 

state.40 Pakistan’s army also attempted to install a client regime in Afghanistan to put 

                                                
31 G.A. Res. 1514, 15 U.N. GAOR Supp. (No. 16) at 66, U.N. Doc. A/4684 (1960), ‘Declaration on the 
Granting of Independence to Colonial Countries and Peoples’, available at: 
http://www.un.org/en/decolonization/declaration.shtml [accessed 20/09/2016]. 
32 On Pakistan national identity crises, see Iftikhar H. Malik (1997). 
33 On the emergence of Bangladesh, see Hassan Zaheer (1997); and see Chapter 5 Part III below. 
34 See Selig Harrison (1980); Khan Adel (2005). 
35 On the issue of national identity crises, see Christopher Jaffrelot (2002), the title of whose book says 
a lot: Pakistan:Nationalism Without a Nation?; see also Rounaq Jahan (1972). 
36 On the problem of Islamisation, see Riaz Hassan (1985). 
37 Hans J. Morgenthau (1956), pp. 15–16. 
38 On the process of militarisation and Islamisation during Zia’s rule, see Craig Baxter (1985). 
39 See Dennis Kux (2001). 
40 See Ben Arnoldy (2009), ‘Pakistan's Pashtuns, Looking for Statehood, May Look to Taliban’, The 
Christian Science Monitor, 8 October 2009, available at: http://www.csmonitor.com/World/Asia-
South-Central/2009/1008/p08s04-wosc.html [accessed 20/09/2016]. 
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an end to the issue of Pashtunistan.41 The Afghans’ resistance to Pakistan’s expansion 

after the withdrawal of Soviet troops and the apparent disengagement of Western 

countries from Afghan politics led the army of Pakistan to make an alliance with the 

Saudi Wahabis for the occupation of Afghanistan. Out of this unholy coalition, a new 

phenomenon appeared: the Taliban.42 This militant-religious group was supported by 

Pakistan’s Inter-Services Intelligence43 as a spearhead for attaining ‘strategic depth’ 

in Afghanistan, with the objective to once and forever subdue any political and legal 

claims regarding all unresolved disputes with Afghanistan, and as a corollary to settle 

the issue of Pashtunistan. During the rule of the Taliban (1996–2001) Afghanistan’s 

occupied territory became the centre of international terrorism.44 

 

In April 2001, before the 9/11 terrorist attacks, an Afghan leader, Commander Ahmed 

Shah Masoud (2 September 1953–9 September 2001), warned the Western countries 

about the preparation of terrorist attacks by the Taliban and Al-Qaeda: ‘If President 

Bush doesn’t help us, then these terrorists will damage the United States and Europe 

very soon – and it will be too late.’45 The Afghanistan-Pakistan conflict over the issue 

of Pashtunistan turned into an international crisis46 and posed a significant threat to 

international peace and security.  

 

 

Significance of the Issue 

 

I argue that, because of its geopolitical setting, Afghanistan has always been 

considered one of the most important countries in Asia. This is a space that connects 

India with Central Asia. The importance of Afghanistan was reflected in Lord 

Curzon’s speech in 1908 at the Royal Asiatic Society. He declared: ‘If the Central 

Asian Society exists and is meeting in fifty or a hundred years hence, Afghanistan 

                                                
41 On Pakistan’s ‘strategic depth’ in Afghanistan after the Russians’ withdrawal, see Diego Cordovez 
and Selig Harrison (1995). 
42 On the link between Pakistan, the Taliban and Wahabis, see Ahmed Rashid (2000). 
43 On this, see the recent book by Steven Cole (2018). 
44 Ahmed Rashid (1999). 
45 Pepe Scober, ‘The Roving Eye: The Panjshir Lion Lives’, Asian Times, 2 September 2002, available 
at: http://www.atimes.com/atimes/Central_Asia/DI12Ag02.html [accessed 20/09/2016]. 
46 On the significance of the issue of Pashtunistan and the War on Terror, see Michael Mihalka (2008), 
pp. 51–78. 
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will be as vital and important a question as it is now.’47 In 2006, Tony Blair, 

addressing British soldiers, said that this ‘extraordinary piece of desert... in the middle 

of Afghanistan, in the middle of nowhere’ was where ‘the future of world security in 

the early 21st century is going to be played out’.48 

 

The events of the 11 September 2001 established that if there is no security in 

Afghanistan there cannot be security in the rest of the world. The Western countries 

realised that the threat of Islamic fundamentalism is a global problem. After 

Operation Enduring Freedom in November 2001, Al-Qaida and the Taliban fled from 

Afghanistan and sought refuge in Pakistan. Afghanistan without the Taliban is a threat 

to Pakistan. On 31 August 2003, Pakistan’s fears materialised when the Afghan 

government celebrated ‘Pashtunistan Day’. 49  Furthermore, the Indo-US strategic 

partnership significantly disturbed the strategic equilibrium in South Asia. Rabia 

Akhtar says that ‘Pakistan believes that the strategic dynamics in the region are 

heavily tipped in favor of India – post Indo-U.S. nuclear deal.’50 Pakistan was unable 

to tolerate the two hostile states in its north and south and therefore assisted the 

Taliban in regrouping and commissioning terrorist activities in Afghanistan.51 In 

March 2008, Hayden Michael Vincent, then the CIA Director, said that the situation 

at the Pakistan-Afghanistan border ‘presents a clear and present danger to 

Afghanistan, to Pakistan, and to the West in general, and to the United States in 

particular’.52 The ‘War on Terror’ placed Pakistan in a very difficult position: on the 

one hand, Pakistan could not sustain itself without the help and support of the 

Western countries; on the other hand, an effective war against Islamic 

fundamentalism in aid of Pakistan meant a war against Pakistan’s own perceived 

national identity, namely ‘political Islam’.53 The dismantlement of the Taliban, which 

was created to suppress nationalist movements in Pashtunistan, would lead to the re-

empowerment of such movements. Analysts and politicians believe that peace in the 

                                                
47 Quoted in Susan Farrington and Hugh Leach (2003), p. 21. 
48 ‘Camp Bastion: Welcome to Helmand’, The Independent, 3 December 2006. 
49 See Rauaf Roshan (2004), ‘End of Imaginary Durand Line’, Afghanistan.com, at http: 
www.afghanland.com. 
50 Rabia Akhtar (2015), ‘Pakistan Needs a Nuclear Future Not a Nuclear Deal’, Foreign Policy, 17 
December, available at http://foreignpolicy.com/2015/12/17/pakistan-needs-a-nuclear-future-not-a-
nuclear-deal/ [accessed 23/04/2018]. 
51 ‘Jihadist Groups Bond on Battle Over Afghanistan’, Chicago Tribune, 14 July 2008. 
52 ‘CIA: Pakistan Border’s Clear and Present Danger’, Associated Press, 30 March 2008. 
53 Stephen Philip Cohen (2004); Christopher Jafferlot (2002). 
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region and the wider world cannot be achieved without resolving the border dispute 

between Afghanistan and Pakistan.54 At a congressional hearing, Richard Boucher, 

the US Assistant Secretary of State for South and Central Asian Affairs, urged the US 

administration to help resolve this border dispute between the two countries.55  

 

This thesis reveals the reason behind the imposition of the Durand Line on Afghans 

and the creation of the NWFP. This dispute is not a typical border dispute between the 

two states over an ancient temple56 or the limits of sovereignty of neighbouring states 

for the purposes of fishing and whaling.57 This dispute entails the struggle of millions 

of Baloch and Pashtuns,58 to determine their own destiny. This thesis also reveals the 

reasons behind the emergence of Pakistan and the growth of Islamic fundamentalism 

in South Asia. This is the first attempt to analyse these historic events from a legal 

perspective. 

 

 

Gap in the Literature 

 

There are some scholarly writings on the subject by Afghan, Pakistani and 

international scholars. Abdul Rahman Pazwak’s article titled ‘Pakhtunistan: The 

Khyber Pass as the Focus of the New State of Pakhtunistan’59 suggested that the 

creation of Pashtunistan is the only way to resolve the dispute between Afghanistan 

and Pakistan. Ahmad Ali Kuhzad, an Afghan historian, argued in his 1951 book Amīr 

ʻAbd al-Raḥmān Khān va Khaṭṭ-i Dīyūrand (Amir Abdul Rahman Khan and the 

Durand Line) that ‘the Durand Treaty was imposed on the amir by the British, hence 

the amir disputed the map’.60 In this rather short polemic, the author maintained that 

the treaty was illegal without citing the law behind such assertion. He claimed that the 
                                                
54 American Institute of Afghanistan Studies and the Hollings Centre in Istanbul Report, ‘The Durand 
Line; History, Consequences and Future’, November 2007, available at 
www.bu.edu/aias/reports/durand_conference.pdf [accessed 21/09/2016]. 
55 ‘Durand Line De facto Border Says US’, DAWN, 16 February, 2008, available at 
http://DAWN.com. 
56 See the Judgment of 15 June 1962 in the Case concerning the Temple of Preah Vihear (Cambodia v. 
Thailand). 
57 See ICJ Judgement in the case concerning the Maritime Dispute (Peru v. Chile), 14 December 2012. 
58 According to the Central Intelligence Agency, Pashtuns constitute 15.42 per cent of Pakistan’s total 
population (201,995,540; July 2016 est.) and Baloch 3.57 per cent; available at 
https://www.cia.gov/library/publications/the-world-factbook/geos/pk.html [accessed 04/04/2017]. 
59 Zulfiqar A. Bhutto (1954). 
60 Ahmad Ali Kuhzad (1951), p. 5 (translated by the author from Persian).  
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British Empire intended to bring the region within its colonial rule, but without 

exploring the reason behind such a policy. The Afghan scholar Abd al-Hakim Tabibi 

asserted in his Diyurand va Gandumak: mu’ahadat ghayr huquqimibashand (Durand 

and Gandomak are Illegal Treaties) that these treaties were imposed on the Afghan 

amirs in violation of the 1955 Treaty signed between the British and Amir Dost 

Mohammed Khan. In his account, ‘these treaties are illegal as they violated the 1855 

treaty in which the British agreed to respect Afghanistan’s territorial integrity’.61 The 

core of his argument is that, ‘since the treaties are illegal, Pakistan cannot claim 

sovereignty over the territories that Afghans lost after the conclusion of such 

treaties’.62 In relation to Pashtunistan, he argued that, ‘since the emergence of 

Pakistan to the present, not only the peoples of Pashtunistan and Afghanistan but all 

observers are aware that the inventors of Pakistan have always attempted to violate 

the right of seven million Pashtuns and to suppress their national identity that has 

existed for thousands of year’. In his account, ‘the struggle of these people against the 

British started long before the Indian liberation movement[s] and therefore the NWFP 

appeared during the rule of British in Delhi’. He argued that the ‘British were aware 

the Pashtuns of the trans-Indus are peoples with their own history and nation. Their 

characteristics are distinct from Punjabi, Bengali and Sindhis.’63 He also touched 

upon the struggle of Ghafar Khan for the creation of an independent country.64 

However, he did not cite any legal authority in support of his arguments. He did 

mention the name of a well-known British international lawyer, Hersch Lauterpacht, 

and his attempt to codify the law of treaties. Tabibi maintained that the Durand and 

Gandomak treaties were illegal as they were inconsistent with what he termed 

‘Lauterpachtian principles’.65 As Tabibi’s book was published in 1953, he was 

probably referring to Lauterpacht’s report that appeared in the same year.66  

 

References to the issue of Pashtunistan can be found in many books written by 

Pakistani scholars and politicians. In The Myth of Independence,67 Zulfiqar Bhutto, 

                                                
61 Abd al-Hakim Tabibi (1953), p. 4 (all quotations translated by the author from Persian). 
62 Ibid., p. 5. 
63 Ibid., p. 6. 
64 Ibid., pp. 6–11. 
65 Ibid., p. 4.	
66 ‘Report on the Law of Treaties by Mr H. Lauterpacht, Special Rapporteur’, Topic: Law of Treaties, 
24 March 1953, available at http://legal.un.org/ilc/documentation/english/a_cn4_63.pdf.	
67 This book is available at www.bhutto.org. 
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the ex-Prime Minster of Pakistan (1973–1977), suggested that the issue of 

Pashtunistan is the fabrication of Afghan rulers and blamed Afghans for deteriorating 

relations with Pakistan. Arif Hussain, in his book Pakistan: Its ideology and Foreign 

Policy,68 criticised Afghanistan’s policy on the issue of Pashtunistan. His book 

reflects Pakistan’s perspective on the issue. Azmat Hayat Khan was the first Pakistani 

scholar to carry out focused research on this topic, under the title of The Durand Line: 

Its Geo-Strategic Importance.69 As the title indicates, this research mainly deals with 

the strategic importance of the Durand Line. Khan also refers to the validity of the 

Durand Treaty and the Pak-Afghan perspectives on the issue. The research covers the 

events up to the Russian intervention in Afghanistan in 1979.  

 

Louis Dupree, an American expert on Afghanistan,70 conducted intensive research on 

the issue of Pashtunistan, exploring the issue from a political perspective. In his 

research entitled ‘The Durand Line of 1893’, he contends that it is a disputed border 

because it divides the Pashtun tribes.71 Most scholars – Afghans and Western –

emphasise the element of ‘duress’ on the Afghan amirs in the creation of the Durand 

Line. Pakistani scholars contend, as is to be expected, that the Afghan amir willingly 

signed the treaty and transferred part of his jurisdiction to the British Empire.72 

Ahmer Soofi, a Pakistani jurist who also served as Federal Minster for Law, Justice 

and Parliamentary Affairs for Human Rights, in his article entitled ‘Pakistan-

Afghanistan Border Management: A Legal Perspective’ argues that ‘from such 

accounts along with the nature and terms of the Agreement itself, it is evident that the 

Durand Line Agreement was not signed under duress and there was popular public 

approval for it.’73 Afghans reject this claim and argue that the treaty was imposed on 

the amir and the people of Afghanistan. Bijan Omrani, in his article entitled 

‘Rethinking the Durand Line: The legality of the Afghan Pakistan Frontier’, contends 

that ‘newly uncovered archival evidence suggests that the Durand Line was never 

intended to be an international boundary.’74 He asserts that the British merely created 

                                                
68 Arif Hussain (1996). 
69 See Azmat H. Khan (2005). 
70 Louis Dupree (1971). 
71 Louis Dupree (1961). 
72 See, for example, Azmat Hayat Khan (2000); see also Leon Poullada (1977). 
73 Ahmer Soofi (2015), p. 11. 
74 Omrani Bijan and Frank Ledwidge (2009), 
http://www.rusi.org/publications/journal/ref:A4AEB148D13F17 [accessed 4 May 2016]. 



	 20	

a ‘sphere of influence’.75 I do not think that Omrani’s findings are anything new: the 

fact that the British intended to create a sphere of influence and not a border is so 

apparent in the treaty itself that it does not require any evidence. Furthermore, in 

1958, Sir Olaf Caroe wrote: 

The agreement did not describe the line as the boundary of India, but as the 
frontier of the Amir’s dominion and the line beyond which neither side would 
exercise interference. This was because the British Government did not intend 
to absorb the tribes into their administrative system, only to extend their own, 
and exclude Amir’s authority.76 

 

This thesis shows that the Durand Treaty was not about a boundary between the 

British Raj and Afghanistan. It was rather about the sphere of influence of an Afghan 

amir and the British Empire. In contrast with the current scholarship on the subject, 

this thesis argues that after 1876 the British Raj had no intention to create a boundary 

with Afghanistan. As we shall see in this thesis, the imposition of treaties such as 

Gandomak and Durand was about the expansion of the imperial rule in Afghanistan 

rather than the creation of a boundary, as is generally perceived. The British intention 

was to bring the whole of Afghanistan from the Indus to the Oxus within its imperial 

rule in order to dominate the trade route between India and Central Asia.  

 

It is worth mentioning that while the present research was being undertaken new 

literature appeared on the issue of Pashtunistan. Interest in the topic has clearly not 

abated. Elisabeth Leake, in Defiant Borders which appeared in 2016, explored how 

the regional and international actors sought to bring the region under their respective 

influences. She vividly demonstrates how these conflicts from the ‘Great Game’, 

‘Cold War’ and ‘War on Terror’ devastated the peoples of the region. On the 

importance of the region to Afghanistan and Pakistan, she comments: 

The region also was of huge – even fundamental – importance to both 
Pakistan and Afghanistan. It was crucial to the territorial integrity and Muslim 
identity of newly independent Pakistan… Meanwhile for the Afghan royal 
family, who turned to social, economic, and political modernisation in an era 
of free-flowing international aid and declining British influence, the land 
across the Durand Line presented the opportunity for expanded influence 
among the largely Pashtun population who shared ethnic, cultural, and 
religious roots with much of Afghanistan’s own people.77 

 
                                                
75 Ibid. 
76 Olaf Caroe (1958), p. 182. 
77 Elisabeth Leake (2016), p. 3. 
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However, her account of the merger of Pashtunistan with Pakistan is rather 

problematic, as I will discuss later in this thesis. Timothy Nunan, in his book 

Humanitarian Invasion, condemns the Afghan policy towards the issue of 

Pashtunistan and, of course, the Soviets’ support for such a demand.78 According to 

him:  

Afghanistan itself an artefact of a brief interwar moment of decolonisation, 
Afghanistan and its leaders had embraced the trope of Pashtun state 
domination to legitimate themselves to foreign and domestic audiences. They 
did so, however, while also embracing a post-war vision of decolonisation that 
saw freedom not in religious but in national self-determination – that is, in the 
nation-state.79 

 

He asserts ‘that Pakistan did in fact provide an alternative, if not superior, vehicle for 

national aspirations that the interwar postcolony (Afghanistan) or its identitarian post-

war cousin (“Pashtunistan”)’.80 This thesis examines the legality of the Afghans’ 

policy and the origin and consequences of religious nationalism in the region.  

 

Multiple deficiencies are evident within the current literature that I intend to point out 

and rectify. First, the approach of many scholars towards the Durand Treaty is 

‘sovereign-centric’ rather than ‘nation-centric’. Whether the Afghan amir entered into 

this treaty willingly or under duress is not as important as is generally perceived – the 

treaty did not transform Afghans into Indians. Furthermore, as shall we see in this 

thesis, the Durand Treaty was a ‘personal treaty’ binding only on the amir rather than 

on Afghanistan and its people. The Durand Line is a conflict of identities, not just a 

battle of two sovereign entities over the acquisition of land. There is no doubt that this 

particular boundary dispute originated during the colonial era; however, the question 

is why it was not resolved during the period of decolonisation. I argue that 

Afghanistan’s eastern borders have always been disputed as it has continually 

neighboured non-nation entities, namely, the British Empire and then the Muslim 

homeland of Pakistan. With non-nation entities, border disputes are inevitable. For 

example, to date no one can say with certainty where the borders of the Muslim 

minority of India lie. Thus, as Pakistan’s border has not yet been fixed, the borders of 

                                                
78 Timothy Nunan (2016), p. 28. 
79 Ibid. 
80 Ibid.	
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its neighbours, Afghanistan and India, cannot be settled either.81 The problem that 

Afghan rulers have with Pakistan is also one that they had with the British Empire. In 

a letter to the viceroy, the amir of Afghanistan rightly challenges and asks the viceroy 

to indicate ‘to what place do the limits of Afghanistan extend? I want to know these 

and inform the people of Afghanistan’.82  

 

Current literature mainly reflects the policies of Afghanistan and Pakistan on the 

matter. Due to the sensitivity of the issue, the historical facts concerning the issue of 

Pashtunistan are concealed, distorted or incorrectly interpreted. Scholars have 

justified their respective positions under international law without adequate analysis 

or application of its relevant provisions. The issue of Pashtunistan is a unique case 

study. In legal discourse, generally, when there is a claim for self-determination there 

is always a counterclaim of the territorial integrity of the state involved.83 There is no 

doubt that the right of people to self-determination is recognised as a legal right; 

however, international law also emphasises ‘the concurrent commitment to the 

principle of territorial integrity’.84 The General Assembly Resolution 1514 explicitly 

states that ‘Any attempt aimed at the partial or total disruption of the national unity 

and the territorial integrity of a country is incompatible with the purposes and 

principles of the Charter of the United Nations’.85 Mathew Craven comments that ‘in 

a world already fully demarcated in terms of sovereign jurisdiction… the process of 

“creation” can only be achieved by way of displacing in some manner or other the 

prior claims to sovereignty of an existing state’.86 Rosalyn Higgins contends ‘that 

international law provides no right of secession, in the name of self-determination, to 

minorities’.87  

                                                
81 As I write, there is war along the Pak-Indo borders. See ‘Kashmir Border: Pakistan Says India Killed 
Soldiers’, BBC News Asia, 16 January 2013, available at http://www.bbc.co.uk/news/world-asia-
21036212 [accessed 20/01/2013]. 
82 Translation of letter from Amir Abdul Rahman Khan to the Viceroy, 4 February 1890, Foreign 
Department Secret, May 1890, Doc. No.154 IOR/ L/PS/14/4-7. 
83 Robert McCorquodale (1994), pp. 875–76; see also Alejandro Schwed (1982), who explores this 
tension in the context of the dispute over the Falkland Islands. 
84 Mathew Craven (2010), p. 239; James Crawford (1998), p. 85. 
85 Paragraph 6 of GA resolution 1514 cited above (n. 32).  
86 Mathew Craven (2010), p. 219. 
87 Rosalyn Higgins (1993), p. 30. However, there are certain legal instruments that ascertain in what 
circumstances people’s rights to self-determination can override the principle of territorial integrity. On 
this, see the Declaration on Principles of International Law Concerning Friendly Relations and Co-
operation among States in Accordance with the Charter of the United Nations G.A.Res.2625 (XXV), 
24 October, 1970, U.N.General Assembly, 25th Sess., Doc.A/RES/2625/(XXV); Antonio Cassese 
(1977), pp. 91–92. 
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In legal and political discourses, the issue of Pashtunistan has also been treated in a 

similar way. For example, on 21 July 1961 the Afghan ambassador to the US, 

Mohammad Hashim Maindwal, met with the US president John Kennedy (1961–

1963) and explained to him the issue of Pashtunistan.88 He clarified to the American 

president that ‘Afghanistan does not want these areas for itself but Afghans do feel 

that their Pushtun brothers must have a chance to determine their own destiny’.89 

During the conversation, President Kennedy ‘called for a map. When it came and the 

President asked the Ambassador what area he was talking about, the Ambassador 

swept his hand over nearly half of West Pakistan’.90  

 

Due to recent legal developments91 and the historical background, this thesis refrains 

from analysing the issue of Pashtunistan from the angle of self-determination versus 

territorial integrity. The International Court of Justice, in its Advisory Opinion in 

respect of the unilateral declaration of independence with respect to Kosovo, laid 

down that a claim for external self-determination within a state is not illegal,92 nor is 

the principle of ‘territorial integrity’ a legal impediment to the exercise of this 

inalienable right.93 But it must be borne in mind that in these kinds of cases there is a 

slight distinction between the act that is in conformity with international law (legal) 

and the one that does not violate international law (neutral).94 In his declaration, Judge 

Simma considered the possibility of the ‘deliberate silence’ of international law on 

this issue.95 Anne Peters argues that ‘the fact that the Court was not able to identify an 

international (prohibitive or permissive) rule on secession does not inevitably warrant 

the conclusion that there is a (international) law-free zone in that regard.’96 She 

asserts that the ‘deliberate silence is the opposite of a legal lacuna’.97 It appears that 

                                                
88 ‘Memorandum of Conversation’, dated 21 July 1961 – Subject ‘Conversation between the President 
and Ambassador Maiwandwal of Afghanistan in the US Department of States: Office of the Historian’, 
available at https://history.state.gov/historicaldocuments/frus1961-63v19/d31#fnref:1.3.2.2.48.4.2 
[accessed 27/06/2016].  
89 Ibid. 
90 Ibid. [italics added]. 
91 See Chapter 1. 
92 See Accordance with International Law of the Unilateral Declaration of Independence in Respect of 
Kosovo, Advisory Opinion International Court of Justice Reports 2010, p. 403, para. 77. 
93 Ibid., para. 80. 
94 Ibid., Declaration of Judge Simma, para. 9. 
95 Ibid. 
96 Anne Peters (2011), p. 99. 
97 Ibid. 
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understanding the context is imperative in such cases. It is for this reason that this 

thesis seeks to examine the issue of Pashtunistan from a legal and historical 

perspective. The legality of a claim for self-determination within a state depends on 

the circumstances that generate such claims. It stems mainly from the origin and 

nature of the state from which peoples seek secession. 

 

From the outset, I wish to clarify that this thesis does not make a claim for the 

division of any nation or state under the principle of self-determination. Quite the 

contrary: it argues that the division of Afghanistan during the colonial era and the 

partition of India in the process of decolonisation took place against the will of the 

peoples of the respective countries. We shall see within this thesis that neither the 

Afghans (on both sides of the Durand Line) nor the Indians (including Muslims) who 

were divided by the Radcliffe Line demanded separation from each other. I am 

mindful that on 15 August 1947, between these two artificial and imposed lines, 

Pakistan appeared. The emergence of Pakistan as a homeland for Muslims further 

complicated the concept of territoriality in the region as well as the observance of the 

principle of territorial integrity. After 70 years, the political and national boundaries 

of the Muslims’ homeland in Asia have yet to be determined. Furthermore, ‘Pakistan’ 

as a scheme was not about the creation of a state, but rather about the creation of 

states in the north and east of the British Raj. The issue of secession and territorial 

integrity is slightly complicated in relation to Pakistan. 

 

It is also important to point out that the issue of Pashtunistan is not about a majority 

and minority conflict. In Pakistan, Muslims are the majority, and, as Muslims, both 

Pashtuns and Baloch consequently belong to the majority group. What makes the 

issue of Pashtunistan unique is that the majority group claim self-determination from 

their own nation. This thesis is an attempt to explain this paradox. 

 

 

Methodology and Theoretical Framework  

 

The nature and scope of this thesis require an interdisciplinary methodology, 

combining international law, history and politics. The thesis is based on documentary 

research of primary sources, such as voluminous unpublished archival materials, 
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newspapers, official documentations, treaties, sanads, and legislation. Books and 

journal articles on Afghan and Indian history have been consulted to explore the roots 

of the Pashtunistan issue. In order to assess the legality and legitimacy of 

Afghanistan’s policy, the UN General Assembly Declarations, international 

conventions, and the international courts’ jurisprudence have been reviewed and 

consulted alongside books and legal journals. The research proceeded in London, not 

simply because of its rich libraries that contain most, if not all, materials and books on 

law and history, but also because, as the once-centre of the British Empire, its 

archives maintain all the relevant documentation one could need for research on 

South Asia. The research has been conducted at the National Archives in Kew, the 

British Library (India Office Records) and the libraries of the University of London.  

 

The theoretical framework for the analysis of empirical data is ‘legality’ and 

‘legitimacy’. Here, I wish to clarify my position on these two concepts, as this debate 

‘presents the students of law and politics with a systematic puzzle to which it is not 

quite easy to find a clear and definite answer’.98 Recently, the contradictory use of 

these concepts by politicians99 and scholars has further added to this confusion. For 

example, Antonio Cassese, writing on NATO’s military intervention in Kosovo, 

stated that ‘from an ethical viewpoint resort to armed force was justified. 

Nevertheless... this moral action is contrary to current international law’.100 Bruno 

Simma, while accepting that the intervention to Kosovo was legitimate, nevertheless 

warned that ‘to resort to illegality as an explicit ultima ratio for reasons as convincing 

as those put forward in the Kosovo case is one thing. To turn such an exception into a 

general policy is quite another’.101  

 

Despite the frequent use of ‘legitimacy’ in international law, no one has so far defined 

this illusive concept. In Kosovo, legitimacy was used in the context of ‘humanitarian 

                                                
98 Alexander P. d’Etrèves (1963), p. 687. 
99 See for example Bill Clinton’s speech to the UN General Assembly in September 1999 on the 
legitimacy of intervention in Kosovo, available at 
www2.whitehouse.gov/WH/New/html/199990921_1.htm1; on UK policy, see the views of the UK 
Foreign Office before the House of Commons Foreign Affairs Committee, UKMIL (1992) 63 UK 
Foreign Office Policy Document No.148, (1986) 57 BYIL p. 614; see also ‘Iraq Inquiry: “War Not 
Legitimate” Sir Jeremy Greenstock Tells Inquiry’, Telegraph, 27 November 2009. 
100 Antonio Cassese (1999), p. 25. 
101 Bruno Simma (1999), p. 22. 
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protection’,102 while in the post-9/11 period it was used as a justification for ‘pre-

emptive war’ or ‘anticipatory self-defence’.103 The arbitrary use of this concept by 

powerful nations outside the framework of international law leads to the emergence of 

neo-colonialism.104 It appears that the quest for legitimacy outside the framework of 

legality gradually created a global anarchism that existed in the colonial era. Anthony 

Anghie observed that this process ‘effectively calls for a return to an imperial system 

of order, one in which the imperial power assumes for itself the right to invade other 

states and transform them for its own purposes – this, ostensibly, in the name of 

liberating these peoples.’105 This seems to be an absurd and, to a certain extent, a 

dangerous process of legitimising invasion under the rhetoric of ‘civilisation’, 

‘democratisation’ and ‘security’ outside the framework of international law. Martti 

Koskenniemi, while rejecting the moral claim in relation to NATO military 

intervention in Kosovo, warns that ‘this has often involved a shallow and dangerous 

moralisation which, if generalised, transforms international law into an uncritical 

instrument for the foreign policy choices of those whom power and privilege has put 

into decision-making positions.’106 It appears that, after Kosovo and Iraq, the concept 

of legitimacy is on the verge of becoming a norm in complete repudiation of 

international law.107 This process, as Gerry Simpson has suggested, can lead to the 

emergence of ‘legalised hegemony’ in which powerful nations ‘assert the right, and 

are accorded the right, to play a part in determining the issues that affect the peace 

and security of the international system as a whole.’108 As a result, he contends that 

the world is divided between ‘outlaw’ and ‘decent’ states, where the former are 

denied sovereign equality. The hierarchy in the international legal order has revived 

the structure that prevailed in the colonial era. 

 

This thesis argues that the ‘people of the United Nations’, by transposition of the 

concepts of ‘equality of sovereigns’, ‘rule of law’ and the ‘right of peoples to self-

determination’, abolished the distinction between legality and legitimacy in 

contemporary international law. This would lead to one rational conclusion that these 

                                                
102 Alan Boyle (2000), pp. 876–77. 
103 Robert Kagan (2005), pp. 170–73. 
104 David P. Rapkin and Dan Braaten (2009). 
105 Anthony Anghie (2006), p. 392; see also Michael Cox (2004), pp. 585–608. 
106 Martti Koskenniemi (2002). 
107 For the use of force in international law, see Thomas Franck (1970). 
108 Gerry Simpson (2004), p. 223. 



	 27	

two concepts are not paradoxical but interwoven. A policy cannot be legitimate if it 

violates international law.109 Despite this interdependency, the term ‘legitimacy’ can 

still be used as a framework for the analysis of historical events that took place during 

the ‘long nineteenth century’.110 In this era, certain nations were excluded from the 

realm of international law111 and their lands were occupied under the rhetoric of the 

advancement of civilisation, which was then considered to be a legitimate act. 

 

This thesis claims that the entire colonial structure was illegitimate, as Asian and 

African nations were excluded from the ‘family of nations’.112 It reveals how such 

exclusion created mistrust between the British and Afghans in general and the treaty 

formulation in particular. In-depth analysis of any self-determination claim, territorial 

disputes and the law on treaties requires historical research. By examining the 

historical facts within a legal framework, this thesis contends that violation of the core 

principles of international law in the past is the source of the current regional and 

international crisis. It is in this way that historiography, politics and law fit together 

within this research.  

 

 

The Reasons for Writing this Thesis 

 

Millions of people in Asia, including myself, have been victims of an Islamic 

fundamentalism that predominantly originates from Pakistan. In 1992, I left 

Afghanistan and settled in the UK in order to protect my life from this menace. The 

terrorists’ attacks in New York (11 September 2001), London (7 July 2005) and 

Mumbai (28 November 2008), among other places, established the fact that nowhere 

is safe from the Islamic terrorists. In the majority of such attacks, there is a footprint 

that ultimately leads to Pakistan. After the terrorist attack in London in 2005, I 

decided to conduct research into this issue and to suggest a possible solution to this 

problem. I argue that the promotion of a secular ethno-nationalism under the principle 

                                                
109 On the nexus between legality and legitimacy, see Robert Tucker and David Hendrickson (2005), 
pp. 139–41. 
110 This concept was coined by Eric Hobsbawm (1987), p. 8. 
111 See John Westlake (1894). 
112 Henry Wheaton (1866), p. 15. 
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of self-determination will resolve the problem of Islamic extremism in the region of 

South Asia.  

 

The issue of Pashtunistan is the legacy of colonialism and the product of 

decolonisation. Colonialism, in simple words, can be defined as the aggression of 

colonial powers in Asian and African countries. After the Second World War, the 

international community decided to put an end to the political anarchy created during 

the colonial era. According to Bill Bowring, ‘the most important achievement of the 

United Nations has been against itself – the firm establishment of the right to peoples 

to self-determination, first as a principle, then as a legal right in international law.’113 

However, this principle was not extended to all peoples. During discussions on the 

decolonisation of the British Empire in India, the question of Pashtunistan was 

intentionally marginalised. This thesis argues that the denial of this right to the 

peoples in Balochistan and Pashtunistan is one of the main causes of political crises in 

the region. Michla Pomerance asserts that ‘even if, as a legal right, “self-

determination” cannot really swim, as a moral right or political desideratum, it will 

not, and in the opinion of most people should not, sink.’114 One of the reasons for 

writing this thesis is to explore the significance of the right of peoples to self-

determination, because this right, as Bill Bowring argues, is ‘born out of struggle, out 

of real human achievement.’115 I have attempted to structure the thesis in such a way 

as to reflect this idea.  

 

 

Structure and Contents 

 

The structure of this thesis is conventional, dealing with each subject distinctly while 

at the same time focusing on the main issue under consideration. However, since the 

subjects of this thesis are inextricably intertwined, at certain points this will lead to 

some unavoidable reiteration of assertions. 

 

                                                
113 Bill Bowring (2008b), p. 6. 
114 Michla Pomerance (1982), p. 73. 
115 Bowring (2008b), p. 1. 
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Chapter 1: Self-determination, its Origin and Beneficiaries   

This chapter explores the concept of self-determination and explains how this 

principle acquired the status of jus cogens. It argues that the right to self-

determination has turned into a legal right as a result of the anti-colonial struggle and 

the Soviets’ diplomatic endeavours. This reality is little explored in the standard 

books on the historiography of the self-determination. This chapter also seeks to 

explore the meaning of ‘peoples’ for the purposes of self-determination in order to 

examine whether Baloch and Pashtuns have the right to self-determination.  

 

Chapter 2: Nation, Nationalism and Afghans  

Self-determination claims and border dispute cases are inherently linked with 

nationalism. If one explores the right of people to self-determination, the debate 

surrounding the concepts of nation and national identity inevitably becomes an 

integral part of the discourse. In relation to the Durand Line, it has been often claimed 

that this line divides Afghans; however, there is disagreement among scholars as to 

who these Afghans are. Vatran Gregorian, in Emergence of Modern Afghanistan, 

comments that ‘the ethnic origin of the Afghans has not been satisfactory 

established’.116 For Arnold Fletcher, ‘Afghanistan is largely an ethnic mystery.’117 

Donald Wilber correctly remarked that ‘the people of Afghanistan comprise a variety 

of ethnic groups with diverse origin’. 118  This chapter discusses the conflicting 

assertions on the origin and the meaning of ‘Afghan(s)’. With the assistance of 

theories of nationalism, an attempt has been made to ascertain who Afghans are, or, in 

other words, what transforms this rather multi-ethnic and linguistic people into a 

nation. 

 

Chapter 3: The Durand Treaty 

This chapter explores why the British Raj crossed the Indus river and invaded 

Afghanistan. It seeks to investigate the reasons behind the imposition of the 

annexation treaties on the rulers of Afghanistan. By presenting the historical 

documents, it refutes Pakistan’s claim that the Afghan amir willingly entered into this 

treaty. This chapter also examines the Russo-British rivalry that subsequently resulted 

                                                
116 Vartan Gregorian (1969), p. 27. 
117 Arnold Fletcher (1965), p. 8. 
118 Donald Wilber (1956), p. 11. 
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in Britain drawing the Durand Line. The discussion elaborates on the Afghans’ 

resistance to the imposition of the line, the significance of which has thus far been 

little explored in academic discourses.    

 

Chapters 4 Pakistan: Statehood and Self-Determination of Muslims  

Much scholarship on the issue of the Durand Line, and the Pashtuns’ and Baloch’s 

right to self-determination, is limited to the colonial period. In contrast, this thesis 

seeks to explore the process of decolonisation whereby the national question was 

evaded and instead sovereignty was created in the name of religion – Pakistan. It 

traces the events that led to the emergence of Pakistan. It has been generally perceived 

that Pakistan appeared in response to a call from the Muslims of the British Raj. What 

is insufficiently considered is why, immediately after the creation of Pakistan, the 

Muslims of the Raj sought separation from their own sovereign entity. It also seeks to 

examine why Pakistan’s borders remain disputed. 

 

Chapter 5: The Northwest Frontiers of the British Empire 

This chapter deals with the complexity of border-making and the emergence of the 

two ‘non-self-governing units’ of Baluchistan and the NWFP within the British Raj. 

Both these units appeared as a result of the conclusion of unequal treaties between the 

Afghan rulers and the British Raj. This chapter also reveals how and why Pakistan 

was imposed on the Pashtuns and later on the Baloch. It has been argued that the 

people of the NWFP were incorporated into Pakistan through a controversial 

referendum. What remains unexplored is the question as to why, out of 17 provinces 

and more than 350 princely states of the British Raj, a referendum took place only in 

the NWFP. 

 

Chapter 6: International Law, West and Others 

The Durand Treaty was concluded in 1893 between the British Raj and the Afghan 

amir. To ascertain the legal status of this treaty, this chapter explores the international 

legal order of the nineteenth century. This analysis is crucial in a number of respects. 

First, by examining the work of publicists from both the naturalist and the positivist 

schools of thought, the chapter claims that in the nineteenth century very often (but 

certainly not always) treaties were used as instruments of occupation by the colonial 

powers. In the postcolonial era, these treaties were labelled as unequal treaties. Most 
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postcolonial politicians and scholars challenged the validity of such treaties. This 

thesis is, in this respect, slightly different. It reveals that the imposition of such 

treaties on the Afghan rulers indeed raised grave concerns among some liberal 

thinkers within the British Raj, not only on moral and political grounds but also on 

legal grounds. Secondly, this chapter, by exploring the concept of personal treaties, 

seeks to resolve the puzzle surrounding the renewal of the Durand Treaty. This is an 

important issue which to date remains unexplored. This leads to the next chapter, 

which examines the legal response of the postcolonial era to the legacy of 

colonialism. 

 

Chapter 7: Postcolonial Law and Politics 

This chapter deals with the phenomenon of unequal treaties and state succession in 

international law. It explores the certainties and uncertainties surrounding the issue of 

state succession in international law. It also examines Pakistan’s claim that, as a 

successor of the British Raj, it legally acquired jurisdiction over the NWFP and 

Baluchistan. This chapter respectfully engages with Matthew Craven who argues that 

‘the phenomenon of unequal treaties no longer seems to have significance in 

international law’.119 This chapter claims that it is too early to suggest that this matter 

has been ‘consigned to the dustbin of redundant ideas’.120 However, Craven’s claim 

‘that the idea some treaties may be invalid because they are unequal has never had 

any basis in international law’ cannot be rejected.121 The chapter argues that the 

inequality of the parties has also never been used as grounds for the validity of a 

treaty. As the capacity of the parties does not affect the validity of a treaty, there is 

little point in adopting this approach. A treaty should be treated as either lawful or 

unlawful, and the criterion for that judgment is international law. By drawing 

attention to Soviet and Chinese legal scholarship, this chapter argues that the issue of 

unequal treaties is not about factual equality or inequality but is rather about the 

negation of legal equality. This issue was indeed debated before the imposition of 

‘unequal treaties’ on the Afghan rulers. 

 

                                                
119 Mathew Craven (2005), p. 337. 
120 Ibid. 
121 Ibid. 
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Chapter 1: Self-Determination, its Origin and Beneficiaries  
 
 
 

We far prefer world law in the age of self-determination to the world of war in the age 
of mass extermination 

John F. Kennedy1 

 
 
Introduction 
 
One of the key aspects of the Afghanistan policy was the materialisation of Pashtuns’ 

and Baloch’s right to self-determination on the Pakistan side of the Durand Line. In 

order to evaluate the legality of the Afghanistan policy, it is imperative to ascertain 

whether the right to self-determination is a legal right or merely rhetoric. In the first 

part of this chapter, I explore the theoretical foundation of this right. I then trace how 

the right to self-determination turned from a ‘principle of justice and liberty’2 to one 

of the most well-established legal rights in international law. I then explore the 

definition of ‘peoples’ or ‘beneficiaries’ of this right in order to examine whether 

Baloch and Pashtuns are the relevant peoples for the purposes of self-determination.    

 

 

Part I: The Origin of the Right to Self-Determination 

 
There is a constant debate among scholars concerning the origin and theoretical 

foundation of people’s right to self-determination. It is generally perceived that 

Woodrow Wilson was the progenitor of the right to self-determination.3 In January 

1918, President Wilson, in his Fourteen Points address, argued:  

Peoples are not to be handed about from one sovereignty to another by an 
international conference or an understanding between rivals and antagonists. 
National aspirations must be respected; peoples may now be dominated and 
governed by their own consent. Self-determination is not a mere phrase, it is 

                                                
1  From his address to the UN General Assembly on 25 September 1961, available at 
http://www.state.gov/p/io/potusunga/207241.htm [accessed 8/08/2016].  
2 See the ‘Report of International Commission of Jurists on Legal Aspects of the Aaland Island 
Question’, League of Nations Official Journal, Spec. Supp. No 3 (1920), pp. 3–5. 
3 See, for example, the work of Edward McWhinney (2007) pp 1-14; Roya M. Hanna (1999), p. 241. 
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an imperative principle of action which statesman will henceforth ignore at 
their peril.4  

 

It appears that most scholarly writings on the topic either ignore or do not adequately 

explore the theoretical and practical contribution of Vladimir Ilyich Ulyanov Lenin in 

promoting the right to self-determination and the USSR’s relentless support (both 

material and diplomatic) for its realisation.5  

 

Patrick Macklem, in his work Self-Determination in Three Movements, did not 

mention the role of the Soviets’ diplomatic endeavours to include the right of people 

to self-determination in international legal instruments. However, he maintains that 

‘[t]he elevation of self-determination to the status of a human right was a spectacular 

political achievement by the Arab, Asian and Latin American delegations’.6 Steven 

Jensen, in The Making of International Human Rights: The 1960s, Decolonization, 

and the Reconstruction of Global Values, emphasises the role of Third World 

countries and the Non-Aligned Movement in turning the principle of self-

determination into a legally binding right. For Jensen, the Soviet Union ‘hailed 

themselves as champions of anti-colonialism’.7 Christine Griffioen, in her work titled 

‘Self-Determination as a Human Right: The Emergency Exit of Remedial Secession’, 

did mention Lenin, but argued that ‘For Lenin, self-determination provided an 

opportunity to advance his political agenda. Rather than being a concept for the 

benefit of peoples as such.’8 On the other hand, scholars such as Antonio Cassese in 

his groundbreaking work on Self-Determination of Peoples: A Legal Reappraisal, 

claimed that ‘Lenin was the first to insist, to the international community, that the 

right of self-determination be established as a general criterion for the liberation of 

peoples.’9 He examined the positions of Lenin and Wilson, maintaining that ‘Whereas 

Lenin called for the immediate liberation of those living under colonial rule, Wilson 

championed “orderly liberal reformism”’.10 Cassese demonstrated that, in relation to 

                                                
4 Woodrow Wilson, the Fourteen Points Address (1918), reprinted in The Papers of Woodrow Wilson, 
ed. Ray Baker (1923), pp. 534–39.  
5 See for example R. Burke (2010); S. Pahuja (2011); C. Quaye (1991). 
6 Patrick Macklem (2016), p. 99. 
7 Steven Jensen (2016), p. 53. 
8 Christine Griffioen (2010), ‘Self-Determination as a Human Right: The Emergency Exit of Remedial 
Secession’, Science Shop of Law, Economics and Governance, Utrecht. 
University available at https://www.peacepalacelibrary.nl/ebooks/files/335882129  p.6 
9 Antonio Cassese (1995), p. 14. 
10 Ibid., p. 21, quoting Wilson. 
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the colonial people, Wilson ‘made the right to self-determination contingent on 

Western interest’, 11  whereas ‘Lenin saw self-determination as a revolutionary 

principle for radically (and, if necessary, by force of arms) redistributing power 

within existing States or granting independence both to those nationalities oppressed 

by central governments and peoples subject to colonialism’.12 Jörg Fisch, in The Right 

of Self-Determination of Peoples: The Domestication of an Illusion, despite being 

sceptical of the right to self-determination (particularly in the postcolonial era), 

nevertheless recognised the role of Lenin as the originator of this right. He 

commented that ‘Lenin’s position on the right to self-determination was already clear 

in 1914, while Wilson probably did not even know of the expression “right of self-

determination of peoples” in 1914’.13 He remarked that ‘Lenin’s venture in 1917–18 

was a resounding success’, and that ‘Wilson became a prophet of the right to self-

determination, but not of his own concept of it, but rather Lenin’s’.14 Fisch also 

acknowledged the role of Soviet diplomacy in the inclusion of numerous international 

legal instruments in the face of strong opposition from the colonial powers. He 

commented: ‘After 1945 the Third World, supported by the Soviet bloc, succeeded in 

broadly monopolizing the discourse of self-determination and the right of self-

determination for itself.’15  

    

Bill Bowring, in his seminal work The Degradation of the International Legal Order? 

The Rehabilitation of Law and the Possibility of Politics,16 not only examined the 

contribution of Lenin and the Soviets to the promotion of the right of people to self-

determination but also scrutinised the Soviets’ contradictory role in the decolonisation 

era. Bowring rejected the claim that Woodrow Wilson was the progenitor of the 

concept, contending instead that the principle of self-determination ‘had its origin in 

the uncompromising pre-WWI struggle between Lenin, Stalin and Trotsky on the one 

side, and the Austro-Marxist theorists such as Karl Renner and Otto Bauer on the 

other.’17 Bowring argued that Wilson’s principle of self-determination did not apply 

to the British, Belgian, French, Dutch, Spanish, and Portuguese Empires and was not 

                                                
11 Ibid. 
12 Ibid. 
13 Jörg Fisch (2015), p. 121. 
14 Ibid., p. 240. 
15 Ibid. 
16 Bill Bowring (2008a). 
17 Ibid., p.13. 
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universal, 18  whereas ‘Lenin’s approach… was consistent and revolutionary’. 19 

Bowring’s dialectical approach is very important for understanding the nature of 

international law. By adopting a dialectical approach he exhibited how ‘the content of 

the proposed norm often came into sharp conflict with its judicial form, and in the due 

process the content was imbued with new significance, in due course transforming the 

form as well’.20 He emphasised, therefore, the ‘vital importance for any serious 

theoretical and practical politics of defending the honour of the great revolutions – 

French-Russian and the extraordinary post-World War II history of anti-colonial 

struggles.’ 21  His ‘radical, dialectical re-reading of international law’ liberates 

international law from Euro-centrism. However, as Upendra Baxi has observed, 

Bowring ‘remains... unmindful of the contributions of the inaugural post colonial 

thinkers such as Ghandi, Nehru….’.22 I will refer to Gandhi, Nehru, Jinnah and Abdul 

Ghafar Khan’s theories regarding the right to self-determination in this thesis.  

 

Bowring’s argument in relation to the origin of self-determination is consistent with 

historical facts. For Wilson, indeed, the right to self-determination was not universal, 

at least not in a political sense, and was instead restricted only to the peoples of 

defeated colonial powers.23 Wilson’s approach was selective as most of the US’s 

allies were colonial powers.24 On the other hand, Lenin systematically developed the 

principle of self-determination and consistently applied it against the interest of 

Russian chauvinists.25 It is interesting to note that Lenin also encountered theoretical 

resentment coming from some Marxists for different reasons.26 In his State and 

Revolution, Lenin wrote:  

But Engels did not make the mistake some Marxists make in dealing, for 
example, with the question of the right of nations to self-determination, when 
they argue that this is impossible under capitalism and will be superfluous 
under Socialism.27  

 
                                                
18 Bill Bowring (2008a), p. 18. 
19 Ibid. 
20 Ibid., p. 168. 
21 Bill Bowring (2008a), p. 208. 
22 Upendra Baxi (2008), p. 554. 
23 Ibid., p. 262. 
24 M. Pomerance (1982), p. 5; M. Pomerance (1976), p. 10. 
25 See M. Lewin (1969); see also Lenin’s warning against Russian Chauvinism in ‘The Question of 
Nationalities or ‘Autonomisation’, written on 31 December 1922, available at 
https://www.marxists.org/archive/lenin/works/1922/dec/testamnt/autonomy.htm. 
26 See Bowring (2008a), pp. 13–14. 
27 Vladimir Lenin (1917), p. 82. 
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For Lenin, the concept of self-determination was relevant to capitalist as well as 

socialist systems. He considered a nation’s right to self-determination to be 

imperative not only in Europe but also in Asia. In April–June 1914, Lenin wrote a 

polemic titled ‘The Right of Nations to Self-Determination’ against Rosa Luxemburg, 

who opposed the break-up of the Tsarist Empire.28 Lenin argued that ‘the self-

determination of nations means the political separation of these nations from alien 

national bodies, and the formation of an independent national state’.29 He emphasised 

that ‘[i]t would be wrong to interpret the right to self-determination as meaning 

anything but the right to existence as a separate state’.30 Lenin’s conception of self-

determination is both revolutionary and international in its goal and objective. He also 

touched upon colonialism in Asia, observing ‘that the greater part of Asia, the most 

densely populated continent, consists either of colonies of the “Great Powers”, or of 

states that are extremely dependent and oppressed as nations’.31 He went on to state:  

Capitalism, having awakened Asia, has called forth national movements 
everywhere in that continent, too; that the tendency of these movements is 
towards the creation of national states in Asia; that it is such states that ensure, 
the best conditions for the development of capitalism.32 

 

In Lenin’s view, the emergence of the national state was essential for the development 

of capitalism. As he put it, ‘the national state is the rule and the “norm” of 

capitalism…the best conditions for the development of capitalism are undoubtedly 

provided by the national state’.33  

 

Lenin opened his ‘The Socialist Revolution and the Right of Nations to Self-

Determination’ by declaring that  

Victorious socialism must achieve complete democracy and, consequently, not 
only bring about the complete equality of nations, but also give effect to the 
right of oppressed nations to self-determination, i.e., the right to free political 
secession.34  

 

                                                
28 V.I. Lenin (2014) ‘The Right of Nations to Self-Determination’ in Lenin, Collected	Works, Progress 
Publishers, 1972, Moscow, Vol.	20, pp. 393–454,  available at 
www.marxists.org/archive/lenin/works/1914/self-det/index.htm. 
29 www.marxists.org/archive/lenin/works/1914/self-det/index.htm, p. 2. 
30 Ibid. 
31 Ibid. 
32 Ibid. 
33 Ibid. 
34 Lenin (1916) ‘The Socialist Revolution and the Right of Nations to Self-Determination’, written 
January – February 1916, available at https://www.marxists.org/archive/lenin/works/1916/jan/x01.htm   
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Thus, in Lenin’s view, the liberation of oppressed nations was imperative for the 

future merger of nations. According to him, the ultimate goal of self-determination 

was voluntary reunion of nations rather than their fragmentations:  

Just as mankind can achieve the abolition of classes only by passing through 
the transition period of the dictatorship of the oppressed class, so mankind can 
achieve the inevitable merging of nations only by passing through the 
transition period of complete liberation of all the oppressed nations, i.e., their 
freedom to secede.35 

 

In relation to oppressed nations under the Tsarist Empire, his position was 

unequivocal. He declared that ‘the recognition of the right of the nations oppressed by 

tsarism to free secession from Russia is absolutely obligatory for Social-Democracy 

in the interests of its democratic and socialist tasks’.36 Lenin was promoting the 

principle of self-determination and democratic values against the Russians’ 

chauvinistic interest. In July 1916, he wrote another work on the subject: ‘The 

Discussion on Self-Determination Summed Up’.37 In this rather long editorial piece, 

Lenin engaged with his ‘Polish comrades’ and Karl Kautsky. He rejected the Polish 

assertion that ‘the question of such a division [of a socialist cultural zone] will 

naturally not be decided by individual nations alone but will be determined jointly by 

all the citizens concerned’.38 He countered this argument by suggesting that  

All reactionaries and bourgeois grant to nations forcibly retained within the 
frontiers of a given state the right to ‘determine jointly’ their fate in a common 
parliament… Our opponents try to evade precisely the point at issue, the only 
one that is up for discussion – the right to secede.39  

 

In this article, Lenin reaffirmed his position on European colonialism and stated ‘that 

the demand for the liberation of the colonies is nothing more than “the recognition of 

the right of nations to self-determination”’.40 He devoted a substantial part of his 

editorial on the issue of frontiers created by annexation: 

The concept of annexation usually includes (1) the concept of force (joining 
by means of force); (2) the concept of oppression by another nation (the 

                                                
35 Ibid. 
36 Ibid. 
37 Lenin (1916) ‘The Discussion on Self-Determination Summed Up’, available at 
https://www.marxists.org/archive/lenin/works/1916/jul/x01.htm  
38 Ibid. 
39 Ibid. 
40 Ibid. 
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joining of ‘alien’ regions, etc.), and, sometimes (3) the concept of violation of 
the status quo.41  

 

Lenin was opposed to the annexation and so were his Polish comrades. However, 

there was a stark difference between them. Lenin was unwilling to evade the issue. He 

contended that the ‘democratic frontiers’ that were created in Europe ‘roughly from 

1848 to 1871’ were ‘often being broken down by reactionary, imperialist 

capitalism’.42 He then warned that 

There is every sign that imperialism will leave its successor, socialism, a 
heritage of less democratic frontiers, a number: of annexations in Europe and 
other parts of the world. Is it to be supposed that victorious socialism, 
restoring and implementing full democracy all along the line, will refrain from 
democratically demarcating state frontiers and ignore the ‘sympathies’ of the 
population?43  

 

Lenin suggested that frontiers should be delineated democratically, by which he 

meant ‘in accordance with the will and “sympathies” of the population’. He argued 

that ‘Capitalism rides roughshod over these sympathies, adding more obstacles to the 

rapprochement of nations’. Thus, in Lenin’s view, any discussion regarding self-

determination would be incomplete without first addressing the issue of annexation. 

To him ‘a protest against annexations is nothing but recognition of the right to Self-

determination’. He added: ‘Annexation is violation of the self-determination of a 

nation’.44 Immediately before the October Revolution, Lenin drafted a Resolution on 

the National Question, published on 13 May 1917.45 The resolution was explicit that 

The right of all the nations forming part of Russia freely to secede and form 
independent states must be recognised. To deny them this right, or to fail to 
take measures guaranteeing its practical realisation, is equivalent to supporting 
a policy of seizure or annexation.46 

 

Lenin’s perception of self-determination was universal and his opposition to the 

hideous act of annexation was unbound by time and space. In Decree on Peace of 26 

October 1917,47 he declared:  

                                                
41 Ibid. 
42 Ibid. 
43 Ibid. 
44 Ibid. 
45 Lenin, Resolution on the National Question, available at 
https://www.marxists.org/archive/lenin/works/1917/7thconf/29e.htm  
46 Ibid. 
47 Lenin Decree on Peace of 26 October 1917, available at 
https://www.marxists.org/archive/lenin/works/1917/oct/25-26/26b.htm 
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The government considers it the greatest of crimes against humanity to 
continue this war over the issue of how to divide among the strong and rich 
nations the weak nationalities they have conquered, and solemnly announces 
its determination immediately to sign terms of peace to stop this war on the 
terms indicated, which are equally just for all nationalities without 
exception.48 

 

As Bowring observed, ‘[f]or Lenin at least, self-determination was not a mere slogan, 

but a principle he put into practice with immediate effect within the former Russian 

Empire following the Bolshevik Revolution’.49 After Lenin’s death, the Bolsheviks 

pursued this policy at the national and international levels, albeit in a contradictory 

manner.50 I will touch on Soviets’ contradiction later in this thesis; however, in the 

next section of this chapter I elaborate on the Soviets’ diplomatic endeavours in 

turning the principle of self-determination into a legal right 

 

 

Part II: Self-Determination in International Law 

 

Self-determination has always been subject to political and legal controversies. As 

Rodolfo Stavenhagen puts it:  

It does not help matters that ‘self-determination’ means different things to 
different persons. It is, as one international lawyer asserts, ‘one of those 
unexceptionable goals that can be neither defined nor opposed’. Is it then, a 
goal an aspiration, an objective? Or is it a principle, a right? And if the latter, 
is it only a moral and political right, or is it also a legal right? Is it 
enforceable? Should it be enforceable? Or is it none of these, or all of these at 
the same time and more?51 

 

Fisch comments that, ‘as attractive as the ideal [of self-determination] is, its 

realization seems just as hopeless’.52 Jan Klabbers argues that  

Viewing the right to self-determination as an enforceable right possibly 
leading up to secession is no longer tenable, if it ever was. Instead, courts and 
quasi-judicial tribunals have reconceptualised self-determination a legal 
principle rather than a right and have severed the connection with secession.53 

 

                                                
48 Ibid. 
49 Bowring (2013), p. 84. 
50 See Bowring (2008b), pp. 133–68. 
51 Rodolfo Stavenhagen (1993), p. 12. 
52 Jörg Fisch (2015), p. 9. 
53 Jan Klabbers (2006), p. 186.  
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Rosalyn Higgins notes that the UN Charter ‘did not refer to the right of dependent 

peoples to be independent, or indeed even to vote.’54 According to Matthew Saul, ‘the 

right to self-determination is one of the most unsettled norms in international law’.55 I 

argue that in the process of decolonisation and after the Second World War the 

principle of self-determination was recognised as a part of ‘positive international 

law’.56 In this process, the role of Soviet diplomacy and Soviet support to the national 

liberation movements should not be ignored. It was a Soviet proposal that resulted in 

the inclusion of the people’s right to self-determination in the UN Charter as a legal 

principle.57 Article 1(2) of the Charter states that one of the main objectives of the UN 

is ‘to develop friendly relations among nations based on respect for the principle of 

equal rights and self-determination of peoples, and to take other appropriate measures 

to strengthen universal peace’.58 Article 55 stipulates the desire to create ‘conditions 

of stability and well-being which are necessary for peaceful and friendly relations 

among nations based on respect for the principle of equal rights and self-

determination of people’.59 Thus, according to the UN Charter, the right of people to 

self-determination is the raison d’être of the UN organisation.60 

 

After the Second World War, the protection of human rights became one of the most 

important tasks of the international community. However, the full realisation of 

human rights is impossible while peoples as a group are denied the right to self-

determination.61 In 1948, the Soviet delegation to the General Assembly proposed the 

insertion of people’s right to self-determination in the Universal Declaration of 

Human Rights, but it was rejected in a roll call vote.62 John P. Humphrey, the First 

Director of the United Nations Division of Human Rights, recalled: 

                                                
54 See Rosalyn Higgins (1993), p. 29. 
55 Matthew Saul (2011), pp. 608–44, at p. 643. 
56 See James Crawford (2005), pp. 11–39.  
57 The United Nations Conference on International Organization, Amendments Proposed by the 
Governments of the United States, The United Kingdom, The Soviet Union and China. Doc, 2 
(ENGLISH) G/29, 5 May 1945, p. 622, available at 
http://digitallibrary.un.org/record/1300969/files/UNIO-Volume-3-E-F.pdf. 
58 The full text of the UN Charter is available at 
https://treaties.un.org/doc/publication/ctc/uncharter.pdf. 
59 Article 55 UN Charter.  
60 See Antonio Cassese (1995), p. 38. 
61 See General Comment 12; see also James Crawford (1988), p. 5; Thomas Frank (1992), p. 46. 
62 The proposal was rejected as eight voted in favour and 34 countries, including the US, UK and 
France voted against. See Official Records of the Third Session of the General Assembly, Third 
Committee, 183rd plenary meeting, 10 December 1948, available at 
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/PV.183. 
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The Soviet Union did attempt to introduce a reference to the ‘right’ of peoples 
to self-determination, but it failed. Had the Declaration been adopted at any 
time after 1949 a more serious attempt would have been made and would 
probably have succeeded, with results easy to imagine in the light of what 
happened to the Covenants.63   

 

But the Soviets, together with the socialist camp and the Non-Aligned Movement, 

continued with their endeavour to include the right to self-determination in the human 

rights covenants. Finally, their painstaking diplomatic efforts bore fruit and, on 12 

December 1958, the General Assembly adopted the draft submitted by the 

Commission on Human Rights,64 with 52 votes in favour, 15 against (including the 

US and UK) and eight abstentions. The resolution noted that the right of peoples and 

nations to self-determination in the two draft covenants included ‘permanent 

sovereignty over their natural wealth and resources’.65 It was also decided  

To establish a Commission composed of Afghanistan, Chile, Guatemala, the 
Netherlands, the Philippines, Sweden, the Union of Soviet Socialist Republics, 
the United Arab Republic and the United States to conduct a full survey of the 
status of this basic constituent of the right of self-determination, with 
recommendations, as necessary, for its strengthening.66   

 

On 16 December 1966, the General Assembly adopted the right to self-determination 

in the first article to both human rights covenants: the UN Covenant on Civil and 

Political Rights (ICCPR) and the UN Covenant on Economic, Social and Cultural 

Rights.67 It states: ‘All peoples have the right of self-determination. By virtue of that 

right they freely determine their political status and freely determine their political 

status and freely pursue their economic, social and cultural development.’68 In 1976, 

when the covenants came into force, self-determination as a principle became a legal 

right. The UN Human Rights Committee, in its General Comment 12 of 1984, stated 

in relation to this: 

The right of self-determination is of particular importance because its realisation 
is an essential condition for the effective guarantee and observance of individual 
human rights and for the promotion and strengthening of those rights. It is for 

                                                
63 John Humphrey (1983), pp. 387–439, at p. 426. 
64 Official Records of the Economics and Social Council, Eighteenth Session, Supplement No.7 
(E/2573), annex I. 
65 UN Resolution 1314 (XIII), 12 December 1958, available at http://www.un-documents.net/a13-
4090.pdf, p. 27. 
66 Ibid. 
67 UN Resolution 2200 (XXI), 16 December 1966, available at https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/005/03/IMG/NR000503.pdf?OpenElement. 
68 Ibid., Article 1, p. 49. 
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that reason that States set forth the right of self-determination in a provision of 
positive law in both Covenants and placed this provision as article 1 apart from 
and before all of the other rights in the two Covenants.69  

 
The national liberation movements of the 1960s compelled the UN to unanimously 

adopt the historic Resolution 1514 entitled ‘Declaration on the Granting of 

Independence to Colonial Countries and Peoples’.70 In this resolution, the General 

Assembly emphasised ‘the necessity of bringing to a speedy and unconditional end to 

colonialism in all its forms and manifestations’.71 It declared that: 

1. The subjection of peoples to alien subjugation, domination and exploitation 
constitutes a denial of fundamental human rights, is contrary to the Charter of 
the United Nations and is an impediment to the promotion of world peace and 
co-operation. 

2.  All peoples have the right to self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, social 
and cultural development.72 

 

On the significance of the Declaration, Edward McWhinney comments that ‘[it] was at 

the core of Security Council and General Assembly legislative initiatives that provided 

a legal base for reference to the International Court of Justice for Advisory Opinion in 

Namibia in 1971’.73 He adds that ‘[t]he Declaration is also reflected, in its full spirit, in 

the International Court’s Advisory Opinion ruling on Western Sahara in 1975’.74 

However, like most scholars he did not mention that ‘the matter [Declaration] was 

initially proposed for inclusion in the agenda of the Assembly’s fifteenth session by the 

Chairman of the Council of Ministers of the USSR, Nikita S. Khrushchev, during his 

address to the General Assembly on 23 September 1960’.75 It is worth noting that, on 28 

November 1960, the USSR representative in his opening speech about the Declaration 

warned ‘that, unless the most urgent measures were taken, colonialism was capable of 

causing still more suffering and much loss’.76  

                                                
69 The UN Human Rights Committee, General Comment 12 of 1984, available at 
http://www1.umn.edu/humanrts/gencomm/hrcom12.htm. 
70 G.A. Resolution 1514 (XV), 14 December 1960 available at https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/152/88/IMG/NR015288.pdf?OpenElement. 
71 Ibid. 
72 Ibid. 
73 Edward McWhinney (2008), p. 2. Declaration on the Granting of Independence to Colonial 
Countries and Peoples, United Nations Audio-visual Library of International Law available at 
http://legal.un.org/avl/pdf/ha/dicc/dicc_e.pdf. 
74 Declaration on the Granting of Independence to Colonial Countries and Peoples. 
75 Yearbook of the United Nations, 1961, Chapter V, p. 44, available at 
http://www.unmultimedia.org/searchers/yearbook/page.jsp?bookpage=44&volume=1960  
76 Ibid. 
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On 24 October 1970, the General Assembly adopted the ‘Declaration on Principles of 

International Law Concerning Friendly Relations and Co-operation among States in 

accordance with the Charter of the United Nations’.77 By this resolution the General 

Assembly reaffirmed that  

By virtue of the principle of equal rights and self-determination of peoples 
enshrined in the Charter of the United Nations all peoples have the right freely 
to determine, without external interference, their political status and to pursue 
their economic, social and cultural development, and every State has the duty to 
respect this right in accordance with the provisions of the Charter.78  

 

By adopting these resolutions, the right of people to self-determination acquired the 

status of customary international law. In a number of cases, the International Court of 

Justice (ICJ) emphasised the importance of the right of people to self-determination. In 

its Advisory Opinion, Concerning Namibia, the ICJ declared that ‘the subsequent 

development of international law in regard to non-self-governing territories, as 

enshrined in the Charter of the United Nations, made the principle of self-determination 

applicable to all of them’.79 In its Advisory Opinion on Western Sahara, the court 

reaffirmed the principle of self-determination and held that ‘[t]he above provisions, in 

particular paragraph 2 [the right to self-determination] requires a free and genuine 

expression on the will of the peoples concerned’.80 In the Case Concerning East Timor, 

the Court held that ‘self-determination was one of the essential principles of 

contemporary international law’.81 On 8 December 2003, the UN General Assembly 

requested the ICJ to deliver an Advisory Opinion on the legal consequences of the 

construction of a wall by Israel in the Occupied Palestinian Territory.82 In this case, the 

court recalled the customary principles laid down in Article 2 of the United Nations 

Charter and in General Assembly Resolution 2625, which prohibit the threat or use of 

force and emphasise the illegality of any territorial acquisition by such means.83 

                                                
77 General Assembly Resolution 2625, available at http://www.un-documents.net/a25r2625.htm. 
78 Ibid., Principle V 
79 ICJ Reports, 1971. 
80 ICJ Reports, 1975, 32, at para. 55. 
81 ICJ Reports 1995, 90, at 102. 
82 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory 
Opinion) (2004), available at www.icj-cij.org(12/07/04). 
83 General Assembly Resolution 2625, para. 87. 
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Furthermore, by citing its previous decisions, the Court ‘made it clear that the right of 

peoples to self-determination is today a right erga omnes’.84 

 

The right to self-determination is also included in regional legal instruments. Article 

20(1) of the African Charter on Human and Peoples’ Rights 1981 proclaims that ‘[a]ll 

peoples shall have the right to existence. They shall have the unquestionable and 

inalienable right to self-determination. They shall freely determine their political 

status.”85 In the Helsinki Final Act, adopted on 1 August 1975,86 explicit reference was 

made to the right of self-determination:  

By virtue of the principle of equal rights and self-determination of peoples, all 
people have the right in full freedom, to determine, when and as they wish, their 
internal and external political status, without external political interference, and 
to pursue as they wish their political, economic, social and cultural 
development.87 

 
It can be suggested, therefore, that the right to self-determination is the ‘super rule’ of 

international law.88 As McCorquodale argues, the people’s right to self-determination 

‘is generally accepted as customary international law and could even form part of jus 

cogens’.89 Therefore, the claim that self-determination is an ‘illusion’ or ‘mere rhetoric’ 

cannot be sustained. Rather, it is a legal right with determinate contents. 

 

There is scholarly consensus that people have an absolute right to self-determination 

against colonial powers. Cassese says: 

The right to external self-determination, which entails the possibility of 
choosing (or restoring) independence, has only been bestowed upon two classes 
of peoples (those under colonial rule or foreign occupation), based upon the 
assumption that both classes make up entities that are inherently distinct from 
the colonialist Power.90 
 

Despite being sceptical about this right, Fisch nevertheless maintained that ‘[s]elf-

determination was decolonisation… Other demands for self-determination beyond the 

colonial context had no chance at gaining leverage internationally’.91  

                                                
84 At para. 88 [italics in original]; see also the Court’s concluding remarks at para. 155. 
85 Banjul Charter on Human and Peoples’ Rights, 21 ILM (1982), pp. 58–68, at p. 62. 
86 Helsinki Final Act 1975, 14 ILM (175), pp. 1292–1324, at p. 1295. 
87 Helsinki Act at VIII; see also Charter of Paris for a New Europe 1990, 31 ILM (1991), pp. 193–209; 
the Vienna Declaration and Program of Action adopted in 1993, A/Conf.157/24, 25 June 1993. 
88 See Henry Steiner and Philip Alston (2000), p. 1248. 
89 Robert McCorquodale (1994), p. 858. 
90 Antonio Cassese (1995), p. 334, also quoted in para. 131 of ‘Reference re Secession of Quebec’. 
91 Jörg Fisch (2015), p. 240. 
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Will Kymlicka has protested that  

According to the United Nations’ Charter, all peoples have the right to self-
determination. However, the UN has not defined ‘peoples’, and has generally 
applied the principle of self-determination only to overseas colonies, not 
internal national minorities, even when the latter were subject to the same sort 
of colonisation and conquest as the former. This limitation on self-
determination to overseas colonies (known as the salt-water thesis) is widely 
seen as arbitrary.92   

I argue that the right of self-determination maintained its vigour as a legal right in the 

postcolonial era.93 However, as Charlotte Mueller argues, 

International practice has established the right to self-determination to be 
achieved principally through so called ‘internal self-determination’, by means 
of autonomy arrangements enabling a minority to attain a certain degree of 
political, social, cultural etc. independence within the framework of an 
existing state.94  
 

Therefore, simply for being distinct from the rest of population in an existing state, a 

group may not be able to justify a claim for external self-determination. It appears 

that, with the end of decolonisation, the international community had been reluctant to 

endorse the external aspect of self-determination.95 However, it would be erroneous to 

suggest that this legal right has become obsolete. We have seen above that, according 

to the Common Article 1 of the Human Rights Covenants, the right to self-

determination is the right of all peoples, not merely the right of peoples living under 

the yoke of colonial powers. Furthermore, Resolution 2625 (XXV) laid down that 

Every State has the duty to refrain from any forcible action which deprives 
peoples referred to in the elaboration of the principle of equal rights and self-
determination of their right to self-determination and freedom and 
independence.96  
 

Principle 5, paragraph 7 of the Resolution stipulates that ‘States conducting 

themselves in compliance with the principle of equal rights and self-determination of 

peoples as described above and thus possessed of a government representing the 

whole people belonging to the territory without distinction as to race, creed or 

                                                
92 Will Kymlicka (1995), p. 27; see also Michla Pomerance (1984), pp. 310–39; McCorquodale (1994), 
pp. 875–76. 
93 For alternative views see Rosalyn Higgins (1993); Robert Rosenstock (1971), p. 730. 
94 Charlotte Mueller (2012), p. 286; Hurst Hannum (1999), pp. 27–39. 
95 Christian Tomuschat (1993), p. 9. 
96 UN Resolution 2625 (XXV), Principle 1. 
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colour.’97 These provisions are applicable to peoples outside the colonial context. 

 

Furthermore, Article 1(4) of Additional Protocol 1, 1977, to the Geneva Red Cross 

Conventions of 1949 termed the national liberation struggle as ‘the armed conflict in 

which peoples fighting against colonial domination and alien occupation and against 

racist regimes in the exercise of their right to self-determination’.98 The Vienna 

Declaration and Programme of Action adopted in 1993, although re-affirming the 

principle of a state’s territorial integrity, emphasised that the government represents 

the entire population without any distinction.99 But what if a State persistently denies 

to a group of people the fundamental rights of internal self-determination? 

 

Allen Buchanan argues that ‘large scale and persistent violation of basic individual 

human rights’ may justify a claim for external self-determination.100 He termed this 

‘Remedial Right Only Theory’.101 According to this theory, a group will acquire a 

right to secede in three situations: when the physical existence of its members is 

threatened by the state; when people suffer human rights violations; and when the 

territory, which once was theirs, is occupied unjustly. 102  Buchanan says: ‘The 

consensus among legal scholars at this time is that international law does not 

recognize a right to secede in other circumstances, but that it does not unequivocally 

prohibit it either.’103 

 

The Supreme Court of Canada, in its judgments in the case of Reference re Secession 

of Quebec,104 held that  

The recognized sources of international law establish that the right to self-
determination of a people is normally fulfilled through internal self-
determination – a people’s pursuit of its political, economic, social and 
cultural development within the framework of an existing state. A right to 
external self-determination (which in this case potentially takes the form of the 
assertion of a right to unilateral secession) arises in only the most extreme of 

                                                
97 UN Resolution 2625 (XXV), Principle 5, paragraph 7. 
98 Protocols Additional to the Geneva Conventions of August 1949 International Commission of Red 
Cross Publication (Geneva 2010), p. 10, available at https://www.icrc.org/en/publication/0321-
protocols-additional-geneva-conventions-12-august-1949. 
99 The text is available at http://www.unhchr.ch/huridocda/huridoca.nsf/(symbol)/a.conf.157.23.en 
100 Allan Buchanan (2003), p. 219. 
101 Buchanan (1997), pp. 31–61. 
102 Ibid., p. 37. 
103 Ibid., p. 33. 
104 [1998] 2 SCR 217, available at https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1643/index.do. 
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cases and, even then, under carefully defined circumstances.105  
 

The court then referred to the Declaration on Friendly Relations (referred to above) 

and held that ‘when a people is blocked from the meaningful exercise of its right to 

self-determination internally, it is entitled, as a last resort, to exercise it by 

secession’.106 It appears that this legal right is not restricted to a particular historical 

period. Shivji Issa argues that ‘the right to self-determination is a collective right. It is 

a continuing right, a right that keeps its validity even after a people has chosen a 

certain form of government or a certain international status.’107 Therefore no legal 

restrictions shall be placed on the exercise of this unassailable right. On 22 July 2010, 

the ICJ gave its Advisory Opinion on the question of whether Kosovo’s unilateral 

declaration of independence was in accordance with international law.108 In this case 

the court held ‘that general international law contains no applicable prohibition of 

declarations of independence’.109 Therefore, the court concluded ‘that the declaration 

of independence of 17th February 2008 did not violate general international law’.110 

In relation to the principle of territorial integrity, the court explicitly stated that it ‘is 

confined to the sphere of relations between States’.111 The court did not, however, 

advise that Kosovo’s declaration of independence was in accordance with 

international law.112 As Judge Simma put it, that ‘an act might be “tolerated” would 

not necessarily mean that it is “legal”, but rather it is not “illegal”’.113  

 

It is interesting to note that in the postcolonial era the right to self-determination was 

not only relevant in theoretical and legal discourses, but it also reshaped the political 

map of Eastern Europe in the post-Cold War era. One of the reasons that led to the 

collapse of the Soviet Union was, arguably, the oppression of non-Russian 

nationalities114 or the Soviets’ departure from Lenin’s conception of the national right 

                                                
105 Ibid., para 126. 
106 Ibid., para 136. 
107 Quoted in Antonio Cassese (1979), p. 150; see also Issa Shivji (1991). 
108 Accordance with International Law of the Unilateral Declaration of Independence in Respect of 
Kosovo, Advisory Opinion, I.C.J. Reports 2010, p. 403. 
109 Ibid., para. 84. 
110 Ibid. 
111 Ibid., para. 80. 
112 For an excellent analysis of this case, see Anne Peters (2011), pp. 95–108. 
113 Accordance with International Law of the Unilateral Declaration of Independence in Respect of 
Kosovo, Advisory Opinion, Declaration of Judge Simma, para. 9. 
114 On the Soviet Union’s internal problems, including the oppression of national and racial minorities, 
see Andreĭ Sakharov (1975). 
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to self-determination. As long as national oppression exists in the guise of some form 

of universal ideology, the ‘parade of sovereignties’ is likely to be inevitable.115 

However, since the Cold War, some have attempted to fuse the right to self-

determination with liberal democracy.  

 

Traditionally, the right of peoples to self-determination in both theory and practice 

was associated with liberation movements against the colonial powers. As Matthew 

Craven points out, this idea was not developed ‘in its civic republican sense’.116 The 

fusion of liberal democracy and the right of peoples to self-determination in the post-

Cold War era has led to controversy in legal and political discourses. The notion that 

democracy concerns the empowerment of people is not contested; what makes this 

topic contentious – in theory and in practice – is the unyielding belief in a particular 

form of empowerment driven by a specific ideology.117 Democratic governance in its 

liberal format did not emerge as a legal norm in the post-Cold-War era as Thomas 

Frank suggests,118 nor is democracy the product of Western liberal politicians as is 

generally perceived. Wilson, while promoting the right of self-determination, ‘also 

proposes democracy’.119 He declared that ‘people of each State be granted the right 

freely to choose state authorities and political leaders’.120 Lenin also advocated the 

same principles: self-determination and democracy. However, the form of democratic 

governance that each proposed was different due to their adherence to different 

ideologies. The key features of liberal democracy are formal legal equality for all 

citizens and constitutional guarantees of civil and political rights; representative 

legislatures exercising supreme sovereign authority based on the consent of the 

electorate; and legal protection of private property rights.121 In a liberal democracy, 

the consent of the electorate can only be attained through periodic elections organised 

within a multi-party setting. Joseph Schumpeter states that in a liberal democracy 

The democratic method is that institutional arrangement for arriving at 
political decisions which realizes the common good by making the people 
itself decide issues through the election of individuals who are to assemble in 

                                                
115 See Bowring (2013), Chapter 6. 
116 Craven (2010), p. 236. 
117 See Anne Orford, ‘What kind of law is this?’, London Review of Books blog, 29 March 2011, 
available at http://www.lrb.co.uk/blog/2011/03/29/anne-orford/what-kind-of-law-is-this/. 
118 Thomas Frank (1992). 
119 R. Miller (2003), p. 619. 
120 A. Cassese (1995), p. 19. 
121 See M. Doyle (1983), pp. 207–08 
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order to carry out its will.122 
 

This is one of the methods of people’s empowerment. Marxism proposes a different 

form of empowerment. This ideology is not against democratic governance, nor does 

it reject all civil and political rights, as is commonly perceived. In fact, political 

participation and the democratic decision-making process are core principles of 

Marxism. Karl Marx, in an analysis of the French Declaration of the Rights of Man 

and Citizens in his essay ‘On the Jewish Question’,123 developed a distinction 

between the two sets of rights. He was deeply antagonistic to the ‘rights of man’, 

since, in his view, none of these ‘so-called rights of man [went] beyond egoistic 

man… withdrawn behind his private interests and whims and separated from the 

community’.124 However, Marx did not reject the right to democratic governance. As 

Jeremy Waldron has pointed out  

The former [the rights of man], as different from the rights of the citizens, are 
to Marx nothing but the rights of egoistic man. But citizens’ rights, as such, 
cannot be so easily dismissed. The right to participate in shaping the general 
will (Article III), the free communication of thoughts and opinions (Article 
XI), the right to demand an account from public officials (Article XV), and 
democratic rights in general: none of these can be made sense of as the rights 
of ‘an isolated monads withdrawn into himself’ or even as the right to do 
something ‘without regard for other men’. On the contrary such rights are 
explicitly constitutive of certain forms of action in common with others, and 
Marx recognises that. In political community, he writes, man ‘counts as a 
species being’ and ‘is valued as a communal being’, as a ‘moral person’. 
Political rights, he goes on are ‘rights that are only exercised in community 
with other men’. The suggestion seems to be that, in their form at least, these 
rights help to constitute the sort of community that Marx expects to see in the 
final phase of human emancipation.125 

 

Marxism not only respects and promotes civil and political rights, which are essential 

for democratic governance, but it also acknowledges the significance of social and 

economic rights. Socio-economic rights enable peoples to exercise effective control 

over the decision-making process. As Susan Marks puts it: 

[i]f public decision-making is the business of all citizens equally, then all must 
be not just entitled, but also enabled, to undertake it, and that calls for access 
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to the requisite social, economic and cultural resources. Political equality 
depends on overcoming material deprivation.126 

 

Therefore, it can be argued that Marxism is consistent with the letter and spirit of 

international law that guarantee political participation and democratic governance. 

The Human Rights Commission (HRC) General Comment 25 (1996) imposes 

positive obligations on states ‘to overcome specific difficulties, such as illiteracy, 

language barriers, poverty, or impediments to freedom of movements which prevent 

persons entitled to vote from exercising their rights effectively’.127   

 

Thus, it can be argued that there is no generally accepted procedure for the 

empowerment of people; hence, there is no generally accepted definition of 

democracy. Since there is no universally accepted procedure for the empowerment of 

people, it is inconceivable to have precise a normative framework for it. Thomas 

Carothers comments that ‘[i]nternational law, like most law, tends to look for bright 

lines, but it is very hard to find one when dealing with democracy’,128 and Marks 

suggests that ‘observers found normative inferences difficult to draw, for democracy 

appeared to mean everything, and therefore nothing’.129 However, some form of 

political participation has always been recognised in international law. Raic, for 

example, writes of ‘democratic governance’ that it 

assumes that government and the system of government is not imposed on the 
population of a State but that it is based on the consent or assented by the 
population and that sense is representative of the will of the people regardless 
of the forms or methods by which the consent or assent is freely expressed.130  

In fact, democratic governance was a well-established principle in international law 

before the end of the Cold War.131 The HRC, in its General Comment 25, affirms that 

the right to political participation ‘lies at the core of democratic government based on 

the consent of the people’;132 however, the HRC did not suggest a specific form of 

governance.133 As Craven has observed, the so-called triumph of liberalism over 

communism provided ‘considerable impetus to the idea that there exists an emerging 
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132 HRC, General Comment 25 (1996), para. 1. 
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right to democratic governance in international law’ and gradually created a ‘linkage 

between the principle of self-determination and the individual rights of political 

participation’.134 Thomas Frank observes that:   

[When] the International Covenant on Civil and Political Rights came into 
force… the right of self-determination entered its third phase of enunciation: it 
ceased to be a rule applicable only to specific territories... and became a right 
of everyone. It also, at least for now, stopped being a principle of exclusion 
and (secession) and became one of inclusion: the right to participate. The right 
now entitles people in all states to free, fair and open participation in the 
democratic process of governance freely chosen by each state.135  

According to Frank, ‘only democracy validates governance’,136 and that ‘people 

almost everywhere demand that government be validated by Western-style multi-

party democratic elections’.137 However, he did not reject the assertion that the right 

to self-determination is a collective right. According to him, ‘[s]elf-determination 

postulates the right of a people organized in an established territory to determine its 

collective political destiny in a democratic fashion and is therefore at the core of the 

democratic entitlement.’138 Frank nevertheless attempted to create a link between the 

right to self-determination and liberal democracy: ‘Self-determination is the historic 

root from which the democratic entitlement grew… on the entitlement’s two newer 

branches, freedom of expression and the electoral right.’139 Frank’s approach to 

democracy is election-centric, and it emphasises civil and political rights. 140 

According to this form of democracy, elections in a multi-party setting are not a 

necessary condition for democracy,141 but a sufficient one.142 This new development 

was not restricted to academic discourses, and attempts have been made to make 

liberal democracy a criterion for the recognition of emerging states. The ‘Declaration 

on the Guidelines on the Recognition of New States in Eastern Europe and in the 

Soviet Union’143 stipulated that:  
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Law, vol. 4 (1993), pp. 72–73, hereafter referred to as ‘EC Guidelines’. 



	 52	

[The EC and its Member States] affirm their readiness to recognize, subject to 
the normal standards of international practice and the political realities in each 
case, those new States which, following the historic changes in the region, 
have constituted themselves on a democratic basis.144  
 

The ‘EC Guidelines’ did not suggest a prescribed form of democracy, but the 

document nevertheless referred to the Charter of Paris for a New Europe, which was 

adopted on 21 November 1990 and reflects the liberal form of democracy.145 Article 7 

of Annex 1 states: 

To ensure that the will of the people serves as the basis of the authority of 
government, the participating States will – 

(7.1) hold free elections at reasonable intervals, as established by law; 

(7.6) respect the right of individuals and groups to establish, in full freedom, 
their own political parties or other political organizations and provide such 
political parties 

(7.9) Ensure that candidates who obtain the necessary number of votes 
required by law are duly installed in office and are permitted to remain in 
office until their term expires...146  

The problem is that liberal democracy did not remain a mere benchmark for the 

recognition of the newly emerging states; rather, it also turned into a ‘legitimate’ 

ground for the invasion of ‘undemocratic’ and or ‘illiberal states’.147 It is worth noting 

that international law does not impose any obligation on states to structure themselves 

in accordance with liberal democracies. Salmon observes that ‘there are many 

governments in the world that do not adhere to liberal-democratic practices but are 

nevertheless representative of their peoples’. 148  Brad Roth, in Governmental 

Illegitimacy in International Law, argues that the Universal Declaration of Human 

Rights and the International Covenant on Civil and Political Rights are drafted in a 

way so as ‘to avoid controversy over institutional requisites, while still asserting a 

universal human interest in political participation that states are bound to satisfy in 

some manner’.149 In the Nicaragua Case, the ICJ held that  
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Adherence by a State to any particular doctrine does not constitute a violation 
of customary international law; to hold otherwise would make nonsense of the 
fundamental principle of State sovereignty, on which the whole of 
international law rests, and the freedom of choice of the political, social, 
economic and cultural system of a State… The Court cannot contemplate the 
creation of a new rule opening up a right of intervention by one State against 
another on the ground that the latter has opted for some particular ideology or 
political system.150  

 

Furthermore, the UN General Assembly Resolution 45/151, entitled ‘Respect for 

Principle of National Sovereignty and Non-interference in the Internal Affairs of State 

and their Electorate Processes’ provides that: ‘By virtue of the principle of equal 

rights and self-determination of peoples enshrined in the Charter of the United 

Nations, all peoples have the right, freely and without external interference, to 

determine their political status.’151 The resolution ‘[u]rges all States to respect the 

principle of non-interference in the internal affairs of States and the sovereign right of 

peoples to determine their political, economic and social system’.152  

 

Any limitations on people’s choice of a particular political system would appear to 

lead to the violation of the right to self-determination, and not to its fulfilment. 

Furthermore, the imposition of an ideology by force violates another ‘principle of 

non-use of force which is a norm having a jus cogens character’.153 Alvarez argues 

that the enterprise of liberal democracy in international law proposes to disrupt the 

UN Charter system.154 He states that ‘international law at a fundamental level needs 

to continue to insist all states to be treated equal whatever liberals say.’155 According 

to Marks, the post-Cold War efforts are blatantly ideological, understanding by 

ideology the ‘ways in which meaning serves to establish and sustain the relation of 

domination’.156 In relation to democracy, she correctly states that democracy is not 

merely about institutional arrangement but is rather ‘an ongoing process of enhancing 

the possibilities for self-rule and the prospects for political equality, against a 
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background of changing historical circumstances’.157 She claims that democracy is a 

‘principle of democratic inclusion’.158 In fact, the post-Cold War developments are 

neither legal developments nor do they have any relation with the ideology of 

liberalism. Liberalism is about the tolerance of diversities at the national and 

international levels rather the imposition of a specific form of governance by 

powerful nations. The UN Charter is based on the liberal notion of international 

pluralism and the principle of ‘sovereign equality’.159 The imposition of a specific 

form of governance in the name of liberalism and international law divided the world 

and destabilised the international order.160  

 

States with so-called ‘non-liberal’ forms of governments are often identified as ‘failed 

states’, ‘rogue states’, ‘illiberal’ or ‘illegitimate states’; hence, according to Slaughter, 

they are outside the ‘zone of law’.161 The ‘undemocratic states’ would no longer be 

deemed sovereign and are thus deemed open for military intervention by the ‘liberal 

alliance’.162 Slaughter argues that the ‘liberals’ are creating a new international 

system;163 however, upon close examination, it can be argued that this is a reversion 

to the colonial era, in which the world was divided according to civilised and 

uncivilised nations.164 Ann Orford argues that this situation ‘threatened the key 

principles of sovereign equality, territorial integrity, and self-determination’. 165 

Commentators are doubtful that liberal democracy has indeed emerged as a legal 

norm.166 Marks, in her groundbreaking article entitled ‘What Has Become of the 

Right to Democratic Governance’,167 concluded that such a right is at best ‘emergent 

rather than fully established’.168 Jean d’Asprement, in his reply to Marks, examines 

the ‘contemporary factual and scholarly fluctuations’ on the topic and discusses the 

rise and fall of democratic governance within legal and political discourses.169 He 

outlines the lessons that should be learned from these periods. In particular, the years 
                                                
157 Ibid., p. 59. 
158 Ibid., p. 109. 
159 See Simpson (2001). 
160 Marks (1997), p. 455. 
161 See Slaughter (1995), pp. 528–34. 
162 See A. Teson (1998), pp. 59–90. 
163 Slaughter (1997), p. 186. 
164 Koskenniemi (2000), p. 17; Simpson (2001), p. 546. 
165 Ann Orford (2013), p. 98. 
166 Raic (2002) p. 436. 
167 Susan Marks (2011).  
168 Ibid., p. 522. 
169 Jean d’Asprement (2011), p. 550. 



	 55	

1989–2010 were ‘a unique experience in the history of international law from the 

standpoint of regulating governance’; and he suggests ‘that international law probably 

is not an adequate normative instrument to regulate such an aspect of domestic 

governance’.170 D’Asprement goes on to argue that at present there is a trend in legal 

scholarship and political discourses to ‘return to – more realist – policies centred on 

classical human rights and good governance rather than the democratic origin of 

governments’.171 On the legacy of the period, he states: 

the democratic origin of government may possibly take a back seat in the 
foreign policies of states and in the agenda of international legal scholarship, 
this parameter will continue to bear upon the evaluation of the legitimacy of 
governments in the years to come.172  

 

On the basis of the above discussion, it can be suggested that democratic governance 

is a well-established principle in international law. It is the right of citizens to 

participate in the political life of their nation. There is also a close relationship 

between the right to self-determination and democratic governance, ‘since there 

cannot be authentic realisation of individual rights without realization of the right to 

self-determination’.173 However, to assert that self-determination means merely the 

participation of individuals in liberal democratic elections seems to me debatable, if 

not erroneous.  

 

I argue that self-determination is the right of people to determine their political 

destiny. However, the concept of ‘people’ is itself the controversial component of this 

right. 

 

 

Part III: Who are ‘Peoples’? 

 

The principle of people’s right to self-determination as a result of the anti-colonial 

struggle and Soviet diplomatic efforts emerged as one of the fundamental rules of 

international law. However, what constitutes ‘peoples’ is still subject to political and 

                                                
170 Ibid., p. 565. 
171 Ibid., p. 563. 
172 Ibid., p. 570. 
173 Bowring (2008) p. 33; see also Chapter 1. 
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academic discussions.174 According to Antonio Cassese, the lack of a definition of a 

‘people’ is the only deficiency in the law.175 Sir Ivor Jennings claims that ‘[o]n the 

surface it seemed reasonable: let the people decide. It was in fact ridiculous because 

the people cannot decide until someone decides who the people are’.176 Christian 

Tomuschat states:  

According to Article 1 of the two international covenants on human rights, not 
every people, but only a people, has a right to self-determination. If every 
group that qualifies as a people in the ethnic sense were to be considered a 
people under that provision, the present legal position would be marked by a 
blatant inconsistency.177  

 

Horst Hannum, in ‘The Right of Self-Determination in the Twenty-First Century’, 

emphasised the territorial definition of the term ‘people’: 

The United Nations continued to refer rhetorically to the right of all peoples to 
self-determination, when what it really meant was the right of colonial 
territories to independence. […] It did not matter how many ‘peoples’ were 
found within them, although obviously each contained many different peoples, 
nations and ethnic groups. Thus, in general, territories, not peoples, enjoyed 
the right to independence.178  

 

In Hannum’s view, ‘nineteenth-century “national” self-determination gave way to 

twentieth century “territorial” self-determination’.179 Gregory Fox, in his article ‘Self-

Determination in the Post-Cold War Era: A New Internal Focus’, emphasised the 

territorial conception of people,180 but also maintained that ‘[e]thnicity is the most 

frequently mentioned basis for group identification, but other characteristics are often 

substituted or added, such as those demonstrating ties to a particular territory’.181 

David Knight defines people as a cultural unit within a defined border. In his view, 

self-determination is the ‘right of a group with a distinctive politico-territorial identity 

to determine its own destiny’.182 Karen Knop, on the other hand, suggest in Diversity 

and Self-Determination in International Law that ‘the better interpretation of self-

determination is one that engages on a basis of equality all those directly affected’.183 

                                                
174 Oscar Schachter (1994), p. 684. 
175 Antonio Cassese (1995), p. 3. 
176 Ivor Jennings (1956), p. 56. 
177 Christian Tomuschat (1993), pp. 15–16. 
178 H. Hannum (2006), pp. 243–44. 
179 H. Hannum (1990), p. 454. 
180 Gregory H. Fox (1995), p. 736. 
181 Ibid., pp. 737–38. 
182 R. J. Johnston, David Knight, and Eleonore Kofman (2015), p. 2. 
183 Karen Knop (2002), p. 5. 
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According to her, the groups that are directly affected are ‘the colonised ethic nations 

and indigenous peoples and women within these groups tends to be marginalised both 

internationally and domestically’.184 By citing the opinions of judicial and quasi-

judicial bodies, she attempts to define the identities of the relevant people across their 

national and colonial boundaries. She argues that, ‘whether or not a trust territory or 

self-governing territory had some identity apart from purely administrative, [a 

colonial people’s] population was normatively joined together a ‘people’ by virtue of 

suffering the collective injury of colonialism’.185 The emerging state practice in this 

field gives us a different account from that of Knop. It appears that nationalism played 

a role in the cases of Eritrea, Bangladesh, East Timor, and the dissolutions of the 

USSR and Yugoslavia. According to James Summers, nationalism is ‘not simply an 

optional extra in the legal study of self-determination. This doctrine plays such an 

important role in shaping the law of self-determination that its fingerprints can still be 

seen even in a purely legal study’.186 Any attempt to define people in a concrete term 

for the purposes of self-determination would appear bound to be incomplete. Having 

said that, in the process of decolonisation the people’s rights to self-determination 

within the ‘non-self-governing units’ was generally accepted. In the postcolonial era, 

elements such as inherent differences, marginalisation, exploitation and 

discrimination of a group of individuals within a state played a role in generating 

peoples with a claim to self-determination.  

 

In relation to the main subject of this thesis – the Pashtun’s and Baloch’s right to self-

determination – Peter Tatchell, a British human rights activist, revealed in 2011 that 

‘[s]ince the beginning of this year at least 36 Baloch journalists, writers, human rights 

defenders, students, nationalists and political activists have been killed extra-

judicially. Pakistan's security services are accused of orchestrating the murders, in a 

bid to crush Baloch nationalism’.187 Human Rights Watch, in its 2017 World Report, 

                                                
184 Ibid., p. 3. 
185 Ibid., pp. 56–57. 
186 James Summers (2007), p. xxxvi. 
187 Peter Tatchell, ‘Pakistan’s Secret, Dirty Killings in Balochistan’, Huffington Post, 4 July 2011, 
available at https://www.huffingtonpost.co.uk/peter-g-tatchell/pakistan-killings_b_889869.html; 
Amnesty International, ‘Victims of reported disappearances and alleged extrajudicial and unlawful 
killings in Balochistan’, 2011, available at 
http://www.amnesty.org/en/library/asset/REG01/001/2011/en/9b6e31cb-ef5f-4d99-ad6a-
17bd3af35661/reg010012011en.pdf. 
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states: ‘The human rights crisis in Balochistan continued with reports of enforced 

disappearances and extrajudicial killings of suspected Baloch militants.’188 

 

In February 2018, the Pashtuns staged an unprecedented demonstration in Pakistan 

demanding an end to decades of ethnic-based persecution.189 The Pashtun Tahafuz 

[Protection] Movement (PTM) organised the rally. The leader of this relatively new 

movement is Manzoor Pashteen.190 It is interesting to note that after 70 years of 

decolonisation, ‘[p]eople numbering in thousands, from Khyber Pakhtunkhwa and 

Federally Administered Tribal Areas (Fata), participated in the gathering… and 

intermittently chanted the slogan da sang azadi da (what kind of freedom is this)’.191 

Pashteen told the BBC reporter that ‘[p]eople were oppressed. Their life had become 

intolerable. Curfews and insults by the army soldiers had stripped them of their 

pride.’192 The reporter stated: ‘Since February, he and his supporters have travelled 

across the Pashtun heartlands, from Quetta to Peshawar, attracting huge crowds and 

exposing never-ending stories of misery, death and destruction.’ 193  Pakistan’s 

response was arguably predictable. On 13 March 2018, Saroop Ijaz, a lawyer 

employed by Human Rights Watch in Pakistan, reported that ‘the police in Pakistan’s 

province of Balochistan registered a criminal case against Pashtun activist Manzoor 

Pashteen for criticizing the government and state security agencies’.194 He added that 

‘Pashteen’s alleged crime is to demand equal citizenship for Pashtuns, the second 

largest ethnic group in Pakistan, who have been protesting for the past two months, 

calling for an end to discrimination and ethnic stereotyping.’195 General Qamar Bajwa 

of the Pakistan army condemned the Pashtuns’ gathering as ‘engineered protests’ and 

                                                
188  Human Rights Watch, ‘Pakistan Events of 2017’, available at https://www.hrw.org/world-
report/2018/country-chapters/pakistan. 
189 Daud Khattak, ‘Pashtun Tribes Stage Unprecedented Protest in Pakistan Pashtuns from Pakistan’s 
tribal regions are demanding an end to decades of mistreatment’, The Diplomat, available at 
https://thediplomat.com/2018/02/pashtun-tribes-stage-unprecedented-protest-in-pakistan/. 
190 See Kunwar Khuldune Shahid, ‘The Pashtun Nationalist Movement Can Save Pakistan’, The 
Diplomat, 10 April 2018, available at https://thediplomat.com/2018/04/the-pashtun-nationalist-
movement-can-save-pakistan/. 
191 Arif Hayat, ‘“We are against the oppressors” PTM leader Manzoor Pashteen tells thousands at 
Peshawar rally’, Dawn, 8 April 2018, available at https://www.dawn.com/news/1400349. 
192 M Ilyas Khan, ‘Manzoor Pashteen: The young tribesman rattling Pakistan’s army’, BBC, 23 April 
2018, available at https://www.bbc.co.uk/news/world-asia-43827660. 
193 Ibid. 
194Saroop Ijaz, ‘Listen to Pakistan’s Marginalized Pashtuns: Authorities Should End Discrimination, 
Stereotyping’, Human Rights Watch, 13 August 2018, available at 
https://www.hrw.org/news/2018/03/13/listen-pakistans-marginalized-pashtuns. 
195 Ibid. 
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declared that ‘our enemies… have subjected us to a cruel, evil and protracted hybrid 

war’.196 As we shall see in this thesis, the Pashtuns were treated exactly the same way 

under colonial rule. In Pakistan, as Magnus and Marsden in Fragments of the Afghan 

Frontier have observed, ‘[t]he tribesmen of the Frontier, in both Baluchistan and 

Khyber-Pakhtunkhwa, remain subjects rather than citizens. They are outside the 

discourse of citizenship’.197 In Pakistan, the region of the Pashtun’s tribesmen as a 

whole is ‘commonly known as the Ilaqa e Ghair, which in Urdu means 

foreign/unknown territory’.198 Mariam Abu Zahab, in her ‘Turmoil in Frontier’, 

questions this designation, noting that it is used ‘[t]o justify the isolation of this area 

often referred to as ilaqa ghair (foreign land) – part of Pakistan and at the same time 

apart from Pakistan as if the real Pakistan stopped at the left bank of the Indus’.199  

 

 

Conclusion 

 

This chapter has explored the theoretical debate regarding the origin of self-

determination. Lenin’s argument about the emergence of undemocratic frontiers by 

the colonial powers is particularly important in understanding the reason behind the 

persecution of the Baloch and Pashtuns in Pakistan. This chapter has also established 

that self-determination is a legal right in international law and that, without its 

materialisation, human rights and democratic participation are simply impossible. In 

the final part of the chapter, I explored some scholarly writings on the meaning of 

‘peoples’ for the purposes of self-determination, and I demonstrated that the Baloch 

and Pashtuns are discriminated against and subjected to persecution in Pakistan. 

Afghanistan, on the other hand, has demanded self-determination for both Pashtuns 

and Baloch since the creation of Pakistan. Before evaluating the legality of such 

claims, I seek to explore why Afghanistan adopted such a policy and why the 

Pashtuns and Baloch are oppressed in Pakistan.  

 

                                                
196  Zamir Akram, ‘Engineered subversion’, The Express Tribune, 21 April 2018, available at 
https://tribune.com.pk/story/1691015/6-engineered-subversion. 
197 Magnus Masden and Benjamin D. Hopkins (2011), p. 73. 
198 Farrooq Yousaf, ‘Collective Punishment’ in Pakistan’s Tribal Areas’, The Diplomat, 13 December 
2016, available at https://thediplomat.com/2016/12/collective-punishment-in-pakistans-tribal-areas/. 
199 Mariam Abu Zahab (2016), p. 122. 
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Chapter 2: Nation, Nationalism and Afghans 
 
 

I have been a Pashtun six thousand years, a Muslim, one thousand three hundred 

years, and a Pakistani, twenty-five years 

Abdul Wali Khan1 

 
 
Introduction 

 

In the previous chapter, I explored a people’s right to self-determination and touched 

on the oppression of Baloch and Pashtuns in Pakistan. In the next chapter, I will 

examine the Durand and Gondamok treaties; in legal scholarship, these treaties are 

generally known as ‘unequal treaties’. I subscribe to the views of Chinese scholars, 

such as Junwu Pan, who believe that the phenomenon of unequal treaties involves 

‘too much nationalism’.2 In relation to the Durand Line, Sir Hilary Synnott, a 

renowned British scholar and diplomat, in oral evidence before the Foreign Office 

Committee in 2010, stated: ‘I think a focus of attention on the Durand Line would not 

help… I would think that there would be a solidification of Afghan nationalism.’3 

There is no doubt that to the Afghans the issue of Pashtunistan ‘is a national 

problem’.4 But, as shall we see below, the term ‘nation’ and the study of nationalism 

are enormously complex subjects. In this chapter, I seek to define who the Afghans 

are. First, I will explore the theoretical debate surrounding nation and nationalism. In 

the second part, I will critically assess the existing scholarship on Afghans. Finally, in 

light of current theoretical debates, I will present my views on how best to 

characterise and define Afghans. 

 

                                                
1 Khan Abdul Wali Khan (11 January 1917 – 26 January 2006) was a Pashtun nationalist and activist in 
Pakistan. His famous declaration was quoted in the speech by Dr Liam Fox, then Shadow Secretary of 
State for Defence, on 28 September 2009, entitled ‘Beyond the Smoke: Making Progress in 
Afghanistan’, at the International Institute for Strategic Studies (IISS), available at 
http://www.iiss.org/recent-key-addresses/liam-fox-address/. This is discussed further below. 
2 Junwu Pan (2009), p. 90; see also Dong Wang (2005), p. 2.  
3 Foreign Affairs Committee – Eighth Report Global Security: Afghanistan and Pakistan 
The UK’s foreign policy approach to Afghanistan and Pakistan – Foreign Affairs Committee 
http://www.publications.parliament.uk/pa/cm201011/cmselect/cmfaff/514/10102002.htm [Accessed 20 
March 2016].  
4 Sayyid Qasim Reshtya (1995), p. 92. 



	 61	

 

Part I: Nation and Nationalism 
 

The term ‘nation’ is very often used synonymously with ‘state’, although they do not 

refer to the same things. I argue that a nation is a very distinct social and cultural 

phenomenon. Its significance in international law is immense. National identity – 

whether it is ‘imagined’, ‘natural’ and ‘artificial’ – has always played a role in 

shaping and reshaping the global map. Brendan O’Leary, in his article ‘On the Nature 

of Nationalism’, comments that ‘nationalism is a very strong force in the modern 

world; in most cases it prevails, and it does set the standard for what constitutes a 

modern state’.5 However, despite its significance, it is very difficult to offer a 

generally accepted definition for this often-used but rather complicated term. 

According to Herb Guntram, ‘in the light of the overwhelming number of publications 

on national identity, it is surprising to still find a great deal of confusion regarding 

terminology and the origins and nature of nations’.6 There is constant debate among 

scholars about what factors turn peoples into a nation. In other words, what actually 

inspires a group of individuals to perceive themselves as a distinct group or a nation? 

There are a number of theories that assist in defining this concept. 

 

 

Theories 

 

There are two dominant and rival theories in the study of nationalism:‘constructivism’ 

and ‘primordialism’.7 Erika Harris, in her book Nationalism: Theories and Cases, 

says that, unlike modernists, primordialists are ‘on the side of the antiquity of nations 

and or at least their essential ethnic cores’.8 Constructivism, on the other hand, and as 

Anthony Smith suggests, ‘assumes that ethnicity is plastic and malleable, an 

instrument for other ends, usually those of political elites and that nations and 

nationalisms are both recent and the product of specifically modern conditions like 

                                                
5 Brendan O’Leary (1997), p. 203; on the significance of nationalism, see also Rupert Emerson (2013), 
p. 96. 
6 Herb H. Guntram (1999), p. 13.  
7 Anthony D. Smith divides these theories into four categories: ‘instrumentalist’ and ‘modernist’ (both 
constructivist), ‘primordialist’ and ‘perennialist’ (both primordialist). See Smith (1996), pp. 445–46. 
8 Erika Harris (2009), p. 46.  
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the modern state, bureaucracy, secularism and capitalism’.9 According to Anthony 

Smith, a primordialist ‘tends to assume that ethnicities are primordial, given of the 

human condition, and that nations are historical but immemorial. States, parties, 

bureaucracies and politics are regarded largely as the public expression of these pre-

existing ethnic cleavages and cultural identities’.10 To primordialists, the nation is not 

the product of political elites or their invention. As Adeed Dawisha has written, ‘the 

spirit of the nation is maintained over time, even in the face of harsh political realities 

and even if its members are not always conscious of it’.11 Clifford Geertz suggests a 

rather long list of factors that transforms individuals into a nation. These factors 

include, but are not limited to, ‘being born into a particular religious community, 

speaking a particular language, or even a dialect of a language, and following 

particular social practice’.12 Geertz’s argument is, to a certain extent, in line with that 

of Johann Gottfried Herder.13 Herder stated: ‘Peoples are not simply the people of a 

country, but a metaphysical entity defined relationally as that which produces a 

particular language, art, culture, set of great men, religion and collection of 

customs.’14 Thus, according to primordialists, nations exist as organic beings. As John 

Hutchinson puts it:  

Nations are then not just [some] political units but organic beings, living 
personalities, whose individuality must be cherished by their members in all 
their manifestations. Unlike the political nationalist, the cultural nationalist 
founds the nation not on 'mere' consent or law but on passions implanted by 
nature and history.15 

 
According to this theory, nationalism is a feeling of collective identity: a mutual 

understanding experienced among people who may never meet but who are persuaded 

that they belong to a community of kindred spirits.16 On the other hand, Benedict 

Anderson, a famous constructivist, argues that nation is ‘an imagined political 

community – and imagined as both inherently limited and sovereign’.17 According to 

                                                
9 Smith (1996), p. 445. 
10 Ibid. 
11 Adeed Dawisha (2002), p. 7. 
12 Clifford Geertz (1994), p. 31. 
13 Herder has been described as the father of ‘cultural nationalism’: see Royal J. Schmidt (1956), p. 
407. 
14 Quoted in Kenneth R. Minogue (1967), p. 57.  
15 John Hutchinson (1989), p. 13. 
16 Ernst B. Hass (1997), p. 41. 
17 Benedict Anderson (1983), p. 15. 



	 63	

Paul Brass, nationality is a politically induced idea.18 In the view of Ernest Gellner, 

nation is a myth, an invention.19 For this reason, he argues that ‘nationalism is not the 

awakening of nations to self-consciousness: it invents nations where they do not exist 

– but it does need some pre-existing differentiating marks to work on, even if these 

are purely negative.’20 Eric Hobsbawm goes further, arguing that ‘[a] world of nations 

cannot exist, only a world where some potentially national groups, in claiming this 

status, exclude others from making similar claims, which, as it happens, not many of 

them do’.21 Smith appears to be sceptical about modernist accounts of nationalism. 

According to him, the modernist theory has failed to explain why people have such 

strong feelings about national homeland and why these sentiments are directed 

towards a particular territory – not just any territory – in each case.22 Smith seeks to 

reconcile the two rival theories, suggesting that ‘none of these standpoints is plausible 

or adequate’.23 His intellectual compromise is conceptualised as ‘ethno-symbolic’.24 

He argues that ‘the pre-existing components and long-term continuities of ethnic 

communities and nations are cultural and symbolic rather than demographic’.25 Smith 

defines a nation as ‘a named human population sharing a historic territory, common 

myths and historical memories, a mass, public culture, a common economy and 

common legal rights and duties’.26 In Smith’s view, nation is not an invention; rather, 

he argues that ‘traditions, myths, history and symbols must all grow out of the 

existing, living memories and beliefs of the people who are to compose the nation’.27 

In The Ethnic Revival, he firmly rejects the notion that nation is an artificial 

phenomenon: ‘nations are not simply the inventions of a modern breed of intellectual. 

National loyalty and national character may not be inborn, and they are certainly 

historical phenomena.’28  

 

Thus, to constructivists, nation is an invention, and to primordialists it is an organic 

being. There is a further theory of nationalism that is also interesting, and which has 
                                                
18 Paul R. Brass (1991), p. 75.  
19 Ernest Gellner (1983), p. 48. 
20 Ernest Gellner (1964), p. 16. 
21 Eric J. Hobsbawm (1992), p. 78. 
22 Smith (2003), pp.131–32. 
23 Smith (1996), p. 446. 
24 Smith (1999), p. 40.  
25 Smith (2005), p. 26. 
26 Smith (1996), p. 447. 
27 Smith (1993), pp. 13–16. 
28 Smith (1981), p. 85. 
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been termed by David Kaplan as ‘spatial identity’.29 However, I have no inclination to 

generalise this theory or to treat it as an alternative to the detailed study of 

nationalism. Reviewing the literature on nationalism and the history, I agree with 

John Agnew who stated that ‘a general theory is impossible because nationalism is 

contextually constituted’.30  

 

The proponents of the spatial identity theory are mainly geographers. They seek to 

draw attention to the significance of geography in the process of identity formation. 

Hence, they have investigated the link between the disciplines of geography and 

nationalism. This theory also provides an exceptionally useful analytical lens for 

looking into the causes of border disputes – the main theme of this thesis. Guntram 

Herb, one of the main proponents of this theory, argues that ‘identities of state and 

nation are tied to territories and space’.31 On the relationship between location and 

people, he states that ‘national identity is similarly depend on the territory because 

only territory provides tangible evidence of the nation’s existence and its historical 

roots, and a nation needs a clearly demarcated national territory to demand its own 

states’.32 Jouni Hakli used the concept of ‘discursive landscape… to point at the 

several ways in which geography is involved in the evolution of national identities’.33  

 

There is no doubt that scholars from other school of thoughts also recognised the 

significance of territory in the study of nationalism.34 As Kaplan observed 

Although nationalism and national identity vary greatly from one case to 
another, scholars have identified some common elements. The existence of a 
defined territory, whether or not under actual control, undergirds all 
conceptions of nationalism.35  
 

Smith states: 

Territory is relevant to ethnicity, therefore, not because it is actually 
possessed, nor even for its ‘objective’ characteristics of climate, terrain and 
location, though they influence ethnic conceptions, but because of an alleged 
and felt symbiosis between a certain piece of earth and ‘its’ community.36 

                                                
29 See David H. Kaplan (1994). 
30 John Agnew (1986), p. 6; see also James Anderson (1988), p. 18. 
31 Guntram Henrik Herb (1999), p. 17. 
32 Ibid., p. 10. 
33 Jouni Hakli (1999), p. 124. 
34 See, for example, Bill Bowring (2008), p. 15, and the work cited therein. 
35 David Kaplan (1994), p. 586. 
36 Smith (1986), p. 28. 
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Smith also acknowledges the significance of ‘sacred land[s], which are then taken up 

by nationalists in the modern epoch and given new, political dimensions’.37 Although 

most theories in the study of nationalism acknowledge the significance of territory, 

spatial identity theory is slightly different. According to this theory, territory plays a 

significant role in the creation of national identity, rather than being a mere 

requirement or a factor for the emergence of a nation. As Kaplan puts it, ‘territory 

clarifies national identity by offsetting more ambiguous cultural and ethnic markers; 

instead of a group defining a territory, the territory comes to define a group’.38 The 

crux of this theory is that, by inhabiting a territorially bounded location, the 

heterogeneous people gradually interact with each other and form a primordial bond. 

Anssi Paasi termed this process ‘spatial socialisation’. 39  In his view, spatial 

socialisation is ‘the process through which individual actors and collectives are 

socialized as members of specific territorially bounded spatial entities and through 

which they more or less actively internalize collective territorial identities and shared 

traditions’.40 Guntram argues: 

[a]s the territory becomes reified, individual members of the nation become 
socialised within the territorial unit that exists. The space itself helps to weld 
together fragmented individual and group experiences into a common nation 
story. The territory creates a collective consciousness by reinventing itself as a 
homeland.41  

 
According to this theory, it is ‘territoriality’ that changes national consciousness from 

human imagination into a reality.42 This theory does not reject the notion of the 

primordiality of nation; rather, it offers a different perspective on it. To Steven 

Grosby, ‘primordial attachment to one’s own country, one’s own land and one’s own 

way of life’ does not mean racial or genetic attachment, but instead implies the 

‘significance of vitality which man attributes to and is constitutive of both nativity 

and structures of nativity’.43  

 

                                                
37 Smith (2003), p. 165. 
38 Kaplan (1994), p.558; He quotes David B. Knight (1982), p. 516. 
39 Anssi Paasi (1996), p. 8. 
40 Ibid. 
41 Guntram (1999), p. 17. 
42 Steven Grosby (1995), p. 149. 
43 Ibid., p. 144. 
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Thus, according to spatial theory, fragmented individuals and groups, by inhabiting a 

particular location, become a coherent group of people or a nation. This process of 

sameness in turn generates distinctiveness. In James Anderson’s words, ‘territory 

expresses internal cohesion and external differentiation’.44 The sameness that derives 

from geography links people to a past and creates a collective memory that the 

individuals themselves may have never experienced, but of which they nevertheless 

feel themselves a part and with which they evolve. Guntram argues: ‘Territory not 

only represents the harmonious origins, the primordial past of the nation, but also 

embodies the collective memory of its evolution.’ 45  The ‘territorial memory’ 

gradually creates an historical identity. According to John Gold:	

territoriality does not emanate from mere whim, nor is it subject to rapid 
change. Its rules, mechanisms, and symbols are developed gradually over time 
and are passed from one generation to the next by the essentially conservative 
process of socialisation.46  

Although people’s identity within borders may change, their territorial identity 

remains intact. Paasi states that ‘[t]he narratives of the identities of territories may 

remain even when the territorial identities of their inhabitants change’.47 James 

Anderson suggests that ‘[n]ationalism is thus both internally unifying and externally 

divisive over space’.48 The sense of ‘internal unity’ and ‘external divisiveness’ 

gradually breeds the idea of control over a particular space. According to Knight: 

‘Territory… is a space to which identity is attached by a distinctive group who hold or 

covet that territory and who desire to have full control over it for the group’s 

benefit.’49 Gold termed this notion ‘territoriality’, by which he meant ‘the processes 

and mechanisms by which people establish, maintain and defend territories’.50 Kaplan 

labels this notion of control over a space as ‘spatial ideology’. His approach is 

systematic and logical: ‘if spatial identity is territorial perception, then spatial 

ideology is territorial ambition – the attainment and protection of all essential land by 

whatever means necessary.’51 It should be pointed out that spatial ideology is not 

about the control of all spaces and/or any space, but rather about the ‘essential land’ 

                                                
44 James Anderson (1986), p. 118.  
45 Guntram (1999), pp. 18–19. 
46 John R. Gold (1982), p. 48. 
47 Anssi Paasi (1997), p. 43. 
48 James Anderson (1986), p. 118. 
49 Knight (1982), p. 526. 
50 Gold (1982), p. 44. 
51 Kaplan (1994), p. 587. 
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from which peoples acquire identity. This is the moment when the phenomenon of the 

nation-state becomes relevant, not because the elites need a land over which to rule, 

but because the land itself needs protection. The nation-state is merely supposed to 

turn ‘space’ into a ‘place’. Peter Taylor argues that, ‘by combining state and nation in 

nation-state, sovereign territory has been merged with sacred homeland to convert a 

space into place’.52 However, the problem is that such spatial ideology is not only 

about the protection of existing spaces but is also an ‘attempt to recover lands taken 

from these nations at some point in their history’.53 When ‘places’ do not coincide 

with ‘spaces’, political conflicts would appear to become inevitable. On this, Kaplan 

argues that ‘the sense of spatial identity embodies a group’s territorial perceptions that 

may or may not coincide with the territory currently controlled by the group, but 

always coincides with the territory the group would like to control’.54 He states:  

The mistaken notion that political states are also homogeneous ‘nation-states’, 
when virtually no states meet that definition. A significant portion of humanity 
thus possesses a spatial identity that is unfulfilled by the existing state 
structure and that invites alterations in this situation… alterations that are the 
source of some of the world's most intractable regional conflicts.55 
 

According to this theory, location turns people into a nation, and the attainment of 

national identity is a process of ‘becoming’. 56  The control, protection and re-

possession of territories, which are considered to be essential in the process of identity 

formation, are the underpinning principles of this spatial ideology. In view of the 

above, I will demonstrate how these theories assist us in defining Afghans. 

 

 

Part II: Afghans  

 

The name, identity and origin of Afghans has been the subject of much historical and 

scholarly research, and it has at times evoked more controversy than consensus 

among scholars. According to Indian and Afghan research societies, the name 

Afghan, or Avagana, is mentioned in Brahat Samhita, a book written in the sixth 
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55 Ibid., p. 586. 
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century by the Indian astrologer, Varhas Mihira.57 In the seventh century, a Chinese 

pilgrim named Hsuan Tsang spoke of the Apoken people, suggestive of today’s 

Afghans.58 Percy Sykes traces the name of Afghans back through Islamic resources; 

he claims that in Hudud al- Alam,59 ‘compiled in 982AD, the Afghans are mentioned 

as a people, perhaps for the first time’.60 Between 973 and 1048 CE, Abu Rayhan Al-

Biruni, a well-known Afghan scholar, in his famous book Mal-ul Hind identified 

various Afghan tribes located along the frontier of western India.61 Tork Dalailan, on 

the other hand, traces the name ‘Afghan’ back to Armenian sources. In his account, 

‘Tovma Artsrouni, an Armenian historiographer of the 9th century, reported a 

remarkable legend on the origin of the Pashtuns or of another East-Iranian people 

inhabiting in Afghanistan’.62 The extract runs: ‘I got to know about this from many 

persons called Saxri-k. Accidently, I met them who had come from the land of 

Aplastan.’63 

 

In Makhzan-e-Afghani (The History of Afghans), written in the sixteenth century by 

Ni’mat Allah al-Harawi (fl. 1613–1630), a scholar at the court of the Mughal Emperor 

Jahangir (1605–1627), wrote that the Afghans took their name from Afghana, the 

commander-in-chief of King Solomon.64 Tate, in The Kingdom of Afghanistan: A 

Historical Sketch, argues that the ‘name Afghanistan was invented in the 16th and 

17th centuries, as a convenient term by the Moghal government in India, and since 

then it has become current in the mouths of foreigners’.65 According to sources 

written during Moghul rule, the Afghans are the lost tribes of Israel.66 Tate says that 

this nineteenth-century claim ‘has attracted a great deal of attention’.67 According to 

this view, Afghans are the ‘descendants of the patriarch Qays, the chief of the 

Israelites of the Ghor region (in Afghanistan). When converted to Islam, Qays got a 

                                                
57 Ajit K. Danda (2003), vol. I, p. 4; see also ‘Afghanistan’, vol. 28 (Kabul: Historical Society of 
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64 George N. Curzon (1923), pp. 72–73. 
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new name (Abd-ar-Rashid) from the Prophet Muhammad.’68 Olaf Caroe, in his book 

on The Pathans, rejects this assertion:  

The Afghan historiographers maintain that Saul had a son named Irmia 
(Jeremiah) who again had a son named Afghana, neither of course known to 
the Hebrew Scriptures… The truth is that Muslims commentators of the 
seventeenth and eighteenth centuries were not well up in the history of the 
Hebrews.69  

 
Modern scholars trace the Afghan origin to the Indo-Aryan people.70 Pazhwak, an 

Afghan scholar, is one of the key proponents of this theory.71 Tate also links Pashtuns 

to Paktyan, the Greek version of Baktria, or the ancient kingdom of Aryans in the 

north of Afghanistan, which ‘was extinguished by the inroads of hordes from Central 

Asia’.72 However, these claims are debatable. There is no convincing evidence to 

substantiate the Jewish origin of Afghans. There is certainly no relation between the 

Pashto and Hebrew languages; nor can reliance be placed on the Afghan tribal 

genealogies, in which facts and chronology are often neglected in favour of legend. 

Tate rightly remarked that ‘all that can be said at present is that the legend has 

preserved the memory of a fact which has dropped out of history’.73 Similarly, the 

affiliation of Afghans in general and Pashtuns in particular to any particular race 

seems debatable. Race cannot be considered as a determinative factor in defining 

national or even ethnic affiliation within Afghanistan. Like Pashtuns, the Tajiks also 

trace their origin back to the Aryan race. Tate writes that ‘Tajiks… are one people and 

in all probability they represent the original Iranian or Aryan race among whom 

Zoroaster published his doctrine’.74 On the other hand, it is suggested by some 

scholars that the Ghilzai clan of Pashtuns are a branch of a Turkish tribe – Khiljis – 

who migrated from Central Asia to Afghanistan.75 For this reason, to trace the origin 

of Afghans and its ethnic groupings to a particular race cannot be substantiated by 

facts and logic. Having said that, there is no doubt that Jews and Aryans were in 

                                                
68 Dalila (2000), p. 154. 
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Afghanistan; however, to assert that all Afghans are either Jewish or Aryan seems 

incorrect. I will return to this issue later.  

 

Whatever the true meaning of the word, it appears that the name ‘Afghan’ was 

generally used to describe the group of people who inhabited the area around the 

Suleiman mountain range.76 Ibn Batuta, a fourteenth-century Moroccan scholar who 

visited Afghanistan after the Changiz Khan invasion, wrote:  

I then went on to Kabul; which was once a large city; but is now, for the most 
part, in ruins. It is inhabited by a people from Persia whom they call the 
Afghans… Their largest mountain is called the mountain of Solomon.77  

 

Afghans are also known as Pashtuns or Pathans. Gregorian correctly observed that 

‘Pathan [Pashtuns] and Afghan are often used synonymously’.78 According to Arnold 

Fletcher, ‘the name Pashtoons appears to have greater antiquity... Herodotus on a 

number of occasions mentions the Paktuike or Paktues’.79 However, the term ‘Pathan’ 

is a mispronunciation of ‘Pashtun’ by Indians, and Afghan is an appellation given to 

Pashtuns by the non-Pashtuns in Afghanistan and elsewhere. However, as Ghobar, a 

renowned Afghan historian, argues, by the eighteenth century the name ‘Afghan’ 

became very popular, to the extent that even Pashtuns identified themselves as 

Afghans. 80 In the nineteenth century, with the advancement of the British Raj 

northwards, the name of Afghanistan appeared for the first time in official discourses, 

replacing the name of ‘Khorasan’.81 Probably by crossing the Indus river, the British 

Raj encountered Pashtuns, who are not only a dominant ethnic group within 

Afghanistan but also the founders of the modern state of Afghanistan.82 John Griffiths 

states that ‘Afghans are first referred to as people in the tenth century AD, but as the 

tribal inhabitants of certain parts of the country… rather than as nationals of the 

                                                
76 See Henry George Raverty (1880), p. 52. This assertion is in line with Ghobar’s view. He writes that 
‘according to historical records Pashtuns were inhabited in the East of Afghanistan in Sulaiman 
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78 Gregorian (1969), p. 26.  
79 Fletcher Arnold (1965), p. 11. 
80 Ghobar (1995), p. 309. 
81 According to Afghan sources, until 1879 Afghanistan was known as Khurasan by its inhabitants, 
rulers and historians. See M.S. Farhang, Afghanistan dar Panj Qam-i Akhir (Qom: Isma’1Iiyan 
Publisher, 1992), vol. 1, p. 20.  
82 In 1747, Ahmad Shah Abdali established an empire; for details, see Ganda Singh (1959). For this 
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Sykes (1940), vol. I, p. 353; Fraser-Tytler (1953), p. 62. 
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whole country’.83 He asserts that ‘[i]t is only through Persian and English writers that 

the term Afghanistan, and indeed of Afghans, first came into general usage, due to the 

fact that the ruling house was Afghan [Pashtuns]’.84  

 

There is no doubt that the word ‘Afghan’ literally means Pashtuns, and that 

Afghanistan refers to ‘the land of Afghans [Pashtuns]’.85 However, as Barfield noted, 

‘more recently, Afghan has acquired a more national character, especially because 

this is how the outside world label its people regardless of ethnic origin’.86 Victoria 

Schofield, in her book on the Afghan Frontier, states: ‘Nowadays, the name Afghan 

has been used to embrace in national terms all those tribes living within Afghanistan... 

And across the border in what was the North-West Frontier of British India (and what 

is now Pakistan) there live in the north tribes like Swatis and Chitralis who are 

culturally distinct.’87 Sykes observes that ‘the inhabitants of Afghanistan include 

Afghans [Pashtuns], Persians [Tajiks], including the Uzbegs of the Oxus Valley, 

Mongolians and Aryans of the Hindu Kush’.88 Holdich, in his famous book The 

Indian Borderland, states that ‘Afghanistan has become a political designation 

applied to a conglomeration of people of many distinct nationalities, which have been 

formed into a kingdom’.89 The question then arises as to what binds this nation of 

nationalities. National identity certainly does not mean the identity of a particular 

tribe or an ethnic group; instead, as Kaplan argues, it refers to ‘the collective 

perception of the nation as a whole’.90 In the last part of this chapter I seek to explore 

those elements that are generally perceived to be pertinent to the creation of national 

identity. 
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Part III: The Elements of Nation 
 

Language 

 

Most scholars argue that language is the most important factor in the formation of a 

nation and the consolidation of a national identity.91 In Chimene Keitner’s words, 

language is ‘an essential tool for forging unity and concretizing identity’.92 Paasi also 

acknowledges that ‘language is probably the most pervasive and obvious sign of 

distinctiveness in the construction of identities’.93 However, ‘linguistic nationalism’ is 

still a relatively new idea in Afghanistan, where it was introduced in 1902 by 

Mahmud Tarzi (1865–1933),94 an individual described by most scholars as the father 

of Afghan nationalism.95 On the causes of losing territory to the British Raj, Tarzi 

argued that ‘had Afghan national power not been damaged by disunity, who could 

have taken from them Peshawar, Baluchistan and Sistan’.96 Tarzi claimed that the 

only instrument that can bring about national unity is the imposition of a single 

language – Pashtu. He contended that the ‘Pashtu language is ancestor to all Aryan 

languages’ and the ‘true national language’.97 However, the imposition of a single 

language failed drastically in Afghanistan; the failure of this policy was largely 

because it alienated the non-Pashtu speakers. Furthermore, Farsi was the lingua 

franca, and the state bureaucracy was in Farsi; therefore, the ‘Pashtu language policy’ 

would have impaired the functioning of the government, as Tarzi himself later 

acknowledged.98 The imposition of a single language, particularly in a multi-linguistic 

nation, will cause division rather than unity, and to date in the Afghan constitution 

there is no such thing as a ‘national language’.  

 

                                                
91 For an historical overview, see Leigh Oakes (2001), pp. 22–28. 
92 Chimene I. Keitner (2007), p. 77. 
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Religion 

 

The study of nationalism is incomplete without considering religion. These two 

concepts sometimes appear as contested phenomena, as nationalism is generally 

considered to be a secular identity. Smith states that when ‘secularization becomes 

more common, ancestral homelands acquire greater sanctity. This is partly the result 

of displacement of affect: the transfer of awe and reverence from the deity and his or 

her ‘church’ to the location of the shrine and its worshippers.’99 However, it is equally 

true that occasionally these two contested terms complement each other. In such a 

process, it becomes unclear whether nationalism appears from the decline of religion, 

or whether it arises during periods of intensified religious feeling. Probably for this 

reason, Afghan identity was somehow welded with the religion of Islam and jihad in 

most scholarly writings that appeared after the Anglo-Afghan Wars and the Soviet 

invasion. 100  However, generally in Asia (with the exception of Pakistan) and 

particularly in Afghanistan, religion has never been a determinative factor in defining 

a nation. Barfield argues that ‘Islam in Afghanistan is not an ideology but remains an 

all-encompassing way of life’,101 and that for this reason the declaration of the 

‘Islamic Republic of Afghanistan in the Constitution of 2004 provoked neither 

discussion nor concern’.102  

 

However, religious identity is not completely irrelevant in national discourses, either 

in Afghanistan or elsewhere. The question is to what extent religion plays a role in the 

formation, or at least the consolidation, of national identity. Afghans are not a 

religious community, and Islam, like Christianity, is a nationless faith. In 

Afghanistan, religion is often used as a means rather than an end. Gregorian observed 

that, during the Anglo-Afghan Wars, ‘Islam became a necessary spiritual weapon 

against foreign, “infidel” aggression, a rallying point for the ethnically heterogeneous 

groups of Afghanistan, and a source of legitimacy for the Afghan monarchy and 

kingdom’.103 Sir John William Kay, during the First Anglo-Afghan War, noted that 
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from the Kohistan, from the hills beyond, from the regions of the Hindu Kush, 
from the remoter fastness of Turkestan, multitudes of various denominations, 
moved by various impulses, but all noisily boasting their true Muhamedan 
zeal, came flocking in to the Amir’s standard. Ghilzais and Kohistanis, sleek 
Qizilbashes and rugged Uzbecks, horsemen and footmen – all who could 
wield a sword or lift a matchlock, obeyed the call in the name of Prophet.104 

 
Amir Dost Mohammad (1826–1839), to counter the growing power of the Sikhs, also 

used the religion of Islam as a unifying force. Mohan Lal observed that 

Dost Mohammad also played upon the religious theme in his struggle against 
the growing Sikh power. In 1834 he assumed the title Amir al-Muminin (the 
commander of the faithful), hoping thereby to enlist the military support of the 
semi-independent Afghan frontier tribes for the defence of Afghanistan, and to 
procure financial contributions from the faithful Muslims. The declaration of a 
jihad against the infidel Sikhs brought thousands of Muslims to his banner.105 

 

However, after the two Anglo-Afghan Wars, the Afghan elites attempted to 

distinguish between nationalism and religion, without suggesting that the two 

phenomena are antagonistic towards each other. Gregorian has commented on Tarzi’s 

message:  

In an attempt to demonstrate that there was no contradiction between the 
concept of Afghan nationhood and the Quranic concept of a single Islamic 
community (ummah), Tarzi argued that, though all Muslims are members of 
one community, there were a number of political entities within that 
community. These constituted fatherlands (watans) for the communities living 
therein, who formed nations (millets)…To love one’s country was to love 
one’s religion and vice versa.106 

 
As shall we see below, Afghans utilised their Sunni identity in defence of Herat 

against Shia-dominated Persia. Religion was also used by Afghans to plunder the 

riches of India. Mahmud Ghaznavi invaded India 17 times in the eleventh century by 

reciting versus from the Quran.107 Romila Thapar, a prominent Indian historian and 

author of Somanatha: The Many Voices of a History, convincingly argues that 

‘Mahmud’s real intention was not to convert Hindus to Islam, but to loot as much 

wealth as possible from Hindustan in order to enrich himself and defeat his rival at 

home’.108 This was the case even before the advent of Islam.109 However, by close 

                                                
104 William J. Kaye (1851), vol. I, pp. 129–30. 
105 Mohan Lal [Munshi] (1846), vol. I, p. 226. 
106 Gregorian (1969), p. 179. 
107 See Kishori Saran Lal (1984), p. 127. 
108 Romila Thapar (2005), p. 175. 
109 On the pre-Islamic incursion of the Aryan tribes from the area of modern Afghanistan into India, see 
Asko Parpola (2015), pp. 94–96. 



	 75	

examination of historical evidence and by following current events, I realised that 

sometimes the distinction between ‘means’ and ‘end’ may gradually blur. Wars in the 

name of religion in any shape and form have always had a devastating impact on the 

unity of peoples in Asia, including Afghanistan. For example, before the Anglo-

Afghan Wars, Afghanistan was a multi-faith nation. It was a land where Jews, 

Christians (mainly Armenian), Sikhs and Hindus could live freely without fear of 

persecution. After the Anglo-Afghan Wars, the Afghan-Christians were subjected to 

persecution and gradually disappeared from Afghanistan. This had a devastating 

impact on the Afghans’ culture of religious tolerance and pluralism.  

 

On 11 February 1907, the account of an Armenian refugee from Kabul appeared in 

the Englishman newspaper in Calcutta, in which it was stated: 

It appears that the priesthood has died out amongst these Christians in 
Kabul… In the traditional history of Armenia, reference is made to an Afghan 
country, where the early Christians found a refuge from persecution. It has 
been hitherto thought that by Afghan country was meant the mountainous 
regions of Georgia, but it would be strange indeed if it were now discovered 
that it was in Kabul, supposed for many years to be the very centre of 
fanaticism, that the flame of the Christian faith was kept alive when it was 
being ruthlessly trampled out elsewhere.110 

 
However, before the First Anglo-Afghan War, the situation was different. In 1831, 

Alexander Burns in his letter from Kabul to his mother stated that ‘they [Afghans] are 

kind-hearted and hospitable; they have no prejudices against a Christian, and none 

against our nation’.111 

 
With excessive emphasis on jihad in the Afghans’ national narratives, particularly 

during the Soviet intervention, Afghanistan turned into an arena of armed conflict, 

with Muslims bitterly divided along sectarian lines of Shia and Sunni, moderates and 

fundamentalists. As Marsden and Hopkins observed, ‘Islam, thus, divides as much as 

it unites the region’s Muslims’.112 
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Race 

 

As mentioned above, there are many races in Afghanistan. In the course of its history, 

Persians, Greeks, Arabs and Mongols invaded Afghanistan, and it is for this reason 

that the country ‘has been called the crossroad of empires’.113 Throughout its history, 

Afghanistan has been known for its diversity of races. Very often the invading armies 

belonged to different races and/or ethnicity, and they settled in Afghanistan gradually 

to become part of the fabric of this country. In the fifteenth century, Zahīr ud-Dīn 

Muhammad Babur, a great conqueror from Central Asia, while in Kabul observed that 

‘[i]f there be another country with so many differing tribes and such a diversity of 

tongues, it is not known’.114 Certainly these races did not vanish from their country of 

origin during the process of their assimilation in Afghanistan. It is worth mentioning 

that, while Afghanistan was the crossroads of the great empires from Central Asia, 

India had always been their final destination. Therefore, these races and ethnic groups 

can also be found in India. Tate comments: 

Afghanistan has been the ante-chamber of India for centuries of time 
beginning with ages of which no knowledge exists. Through this country have 
passed those successive immigrations of nations which have spread over the 
plains of the Punjab and Upper India, from which the present-day population 
of those tracts has descended… It is reasonable to suppose that some part of 
the immigrating nations must have remained in Afghanistan.115 

 
However, as Stephen Tanner observes, ‘Afghanistan has also given birth to empires 

of its own such as the Ghaznavids, Ghorids, and Durranis’, who spread ‘the fear of 

Afghan fighting power from Delhi to the Caspian Sea’.116 The invasion of India paved 

the way for the settlement of Afghan tribes in the fertile lands of Sindh and Punjab for 

centuries.117 Tate notes that in ‘Central India, and in the fertile lands on the left bank 

of the Ganges, there was a very strong Afghan element in the population’.118 He 

further states that ‘in a very short time the powerful tribes, which had emigrated from 

Afghanistan, lost their distinctive organisation and were absorbed into the mass of the 

population’.119 This trend probably existed for millennia.120 In the Greek-Bactrian 
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period, the Afghan tribes, together with the Greek settlers, were collectively termed as 

yavanas by the Indians’ ‘Puranic authors’.121 Suchandra Ghosh says that, ‘for them, 

they were always martial people and when being incorporated into the [Indian] 

society, they were given the status of a vratya ksatriya’.122 

 

Thus, it seems that race and ethnicity are not determining factors in defining Afghans. 

The same races and ethnic groups can be found in other countries as well. 

 

Construction of British Colonialism   

 

The process of colonisation and decolonisation led to the emergence of many nation-

states in the world. In recent years, a new line of scholarship has appeared in which a 

claim has been made that Afghanistan is an artificial construct of the British Raj. 

Mujib Rahman Rahimi, in his book State Formation in Afghanistan: A Theoretical 

and Political History, argues ‘that Afghanistan and its state is a colonial construction 

of the British and Russian Empires strategic rivalry of the 19th century in the 

region’.123 He states ‘that Afghans (Pashtuns), after their domination constructed an 

exclusionary narrative of their own relying on colonial knowledge and actively 

suppressing and marginalizing the identity of the non-Afghan habitants of the 

country’. 124  In his account, Afghanistan appeared in the 1880s when Amir 

Abdurrahman Khan received subsidies from the British Empire. According to Rahimi, 

the emergence of Afghanistan was a joint venture of British colonialism and 

Pashtuns.125 Shah Mahmoud Hanifi, in his work entitled Connecting Histories in 

Afghanistan: Market Relations and State Formation on a Colonial Frontier, argues 

that ‘Afghanistan is in fact a colonial construct in political, economic, and intellectual 

terms, at least’. 126  He elaborates on the role of market and commerce in the 

emergence of the modern state of Afghanistan in the nineteenth century. According to 

him, Abdurrahman Khan played the pivotal role in the creation of Afghanistan. 

Ahmed Shayeq Qassem, in his book on Afghanistan’s Political Stability: A Dream 
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Unrealised, while maintaining that Afghanistan was the product of British 

colonialism, also refers to the famous conquerors of Central Asia, such as Timur Lane 

and Babur, in his argument that Afghanistan had a common history with, Persia, India 

and Central Asia.127 He cites Jonathan Lees’s The Ancient Supremacy128 and rejects 

the fact that ‘Amu Darya’s [Oxus River] [is] the natural boundary between 

Afghanistan and Central Asia’.129 In his account, this boundary is ‘a nineteenth-

century construct’.130 

 

While these authors are asserting that Afghanistan and its boundaries are the construct 

of British colonialism, British colonial scholars and politicians did not make such a 

claim. Quite to the contrary, the British in their initial encounter with Afghans 

acknowledged the existence of their kingdom and peoples. Mountstuart Elphinstone 

(1779–1859), a British politician and scholar whose book An Account of the Kingdom 

of Caubul appeared in 1815, described the limits of the Afghan Kingdom: ‘In breath 

they reach from the Oxus to the Persian gulph…from the west of Heraut…to the 

eastern boundary of Cashmeer.’131 It appears that when he wrote his book, the north 

of India was under the suzerainty of the Durrani Empire; nevertheless, Elphinstone 

maintained that the River Indus was the natural boundary between Afghanistan and 

India. In his words: ‘The Indus issues from the mountains of Hindoo Coosh…and 

runs south–south west to the sea. It forms the natural boundary of Cabul and 

Hindostan.’132 As in most literature on Afghanistan, the work of Elphinstone is not 

without its flaws and subjectivity. He admitted that he knew ‘very little of the early 

history of the Afghauns’.133 But my purpose here is to show that a British colonialist 

acknowledged the existence of country, which according to Elphinstone was then 

known ‘by its inhabitants [as] Khorassaun’.134 Secondly, this kingdom or country 

(Khurasan or Afghanistan) had natural boundaries despite the expansion of its 

political jurisdiction beyond those boundaries. Furthermore, Alexander Burns, in his 

acclaimed book Travels into Bokhara, also acknowledged the existence of the Oxus 
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as a boundary between Afghanistan and Bokhara before the occupation of that region 

by the Russians. He wrote:  

We were now living among the Toorkmuns, who occupy the country between 
the Oxus and Bokhara. They only differ from the great family to which they 
belong in residing in permanent houses, and being peaceable subjects of the 
King of Bokhara.135  

 

The claims that British colonial power created Afghanistan and even its boundaries 

seem to me debatable, if not erroneous. As shall we see in this thesis, the British 

policy was not to construct Afghanistan, as it already existed as a kingdom, nor had 

the British an intention to deconstruct it. The British Raj was indeed subsidising the 

Afghan rulers for a substantial period of time. The British objective was rather to 

assert its influence on Afghanistan vis-à-vis Russia rather than to create a country for 

Pashtuns and name it Afghanistan. It seems to me that this was a consensus among 

British policymakers in relation to their objective in Afghanistan; the debate was 

about as to how achieve this goal. As Evan Bells put it in 1874, ‘[t]here is no dispute 

as to our object. The only dispute is as to the means by which it is to be attained’.136 I 

will critically explore the effectiveness of those means later in this thesis. In the last 

part of this chapter I seek to elaborate on the significance of the natural boundaries in 

shaping the national identities of the peoples of the region in general, and of Afghans 

in particular.  

 

Geography 

 

I have discussed the impact of geography in the process of turning peoples into a 

people. I have shown that throughout history many people from many different races 

settled in Afghanistan. I argue that what actually turned these heterogeneous people 

into a collective whole was the natural boundaries of this space: the Oxus and Indus. 

Throughout history, these two rivers played a significant role in shaping the cultural, 

national and political landscape of people living in the region. Suchandra Ghosh, in 

her book entitled From the Oxus to the Indus, explored the political and cultural 

history of this region from 300 BCE to 100 BCE. She argues that the region should be 

                                                
135 Alexander Burns (1834), pp. 286–87. 
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treated as a distinct cultural entity with its multi-ethnic population, multipronged 

linkages, numerous kingdoms and pluralistic culture.137 She states: 

This region should be treated as an independent cultural zone where though 
Hellenism retained its cultural presence, we had various influences pouring in; 
also, the local tradition was not altogether forgotten. Hence, there are only 
imprints of Hellenism and not Hellenization.138  

 

Despite the emergence of great empires on its northern and southern borders, known 

as Kushanas and Maurya, she observes that 

In between, we have groups of people… having their own kingdoms, between 
the Oxus and the Indus or even beyond.  These groups comprised the Bactrian 
and the Indo-Greeks, the Indo-Scythians and the Indo-Parthians. As all these 
ruling groups ethnically did not belong to the Indian subcontinent, they earned 
for themselves the appellation ‘foreigners’. The terms by which these 
foreigners were referred to in Indian literature were yavana, Saka, Pahlava, 
and sometimes all of them were regarded as mlechhas.139  

 

It worth mentioning that a distinct cultural entity should not be construed as static and 

unaffected space by regional and global cultural trends. By examining the 

archaeological evidence, Ghosh stated that ‘[t]his region was a region sans frontiere 

and shows unrestricted exchanges between cultures’.140 She goes on to argue that ‘the 

crossroads of Asia, which acted as a melting pot for interaction and exchange between 

the Indian subcontinent and the West, from a long time, formed the focal point for 

travellers, monks, merchants and political personalities’.141  

 

The advent of Islam made little difference to the situation: the Indus remained a 

natural boundary between the Indians and Afghans, and sovereignty continued to 

fluctuate. Ibn Batuta, who travelled from Kabul to India in the fourteenth century, 

wrote:  

The river (just mentioned) is the Sinde [Indus]: it is the greatest river in the 
world, and overflows during the hot weather just as the Nile does; and at this 
time they sow the lands. Here also commence the territories of the Emperor of 
Sindia and India, who was at this time Mohammed Shah.142  

 

                                                
137 Ghosh (2017), p. 156. 
138 Ibid., p. 96. 
139 Ibid., p. 1. 
140 Ibid., p. 16. 
141 Ibid., p. 30.  
142 Ibn Batuta (1332), p. 100. 
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Babur wrote in his memoirs: ‘Once the water of Sind is crossed, everything is in the 

Hindustan way (tariq) land, water, tree, rock, people and horde, opinion and 

custom.’143 For a native of Ferghana valley such as Babur, India was an over-

populated country: ‘As far as Bengal, as far indeed as the shore of the great ocean, the 

peoples are without break.’144 It appears that, to Babur, India was a geographical 

space between the Indus and the Bay of Bengal. His description of India in the 

fifteenth century is consistent with the arguments of some modern and colonial 

scholars.145 In fact, India acquired its name from the Indus river rather than from a 

religion as commonly perceived.146 Romila Thapar notes that, according to Greek, 

Persian and Arabic sources, the name Sindus, Hindus or Hind meant ‘the land beyond 

the Indus’.147 According to Mukulika Banarjee, this river ‘constitutes something of a 

geographical and cultural dividing line between the Frontier Province and the rest of 

the subcontinent’.148 Most British scholars and statesmen in the nineteenth century 

shared the same view. Burns conducted a detailed survey of the Indus and concluded 

that the river constitutes the ‘grand boundary of British India on the West’.149 In his 

view, ‘the military advantages of the Indus are great: it is navigable for a fleet from 

Attock to the sea’.150 To such a well-informed nineteenth-century explorer, the Indus 

was something more than a mere strategic boundary of a great empire. Instead, the 

river was also a cultural boundary between the Indian provinces of Sindh and Punjab 

on the one hand, and Afghanistan on the other. He stated: ‘The first territory which 

we meet in ascending the Indus is Sinde.’151 Burns elaborated on the cultural 

distinction between the peoples on both sides of the Indus, observing: 

The change of costume in the people, announced already a change of country. 
Since leaving Bukkur,152 we had met many Afghans and natives of the 
kingdom of Cabool.153  
 

When Burns visited Punjab, the Sikh ruler had extended its sovereignty on the 

western side of the Indus. Burns wrote: 

                                                
143 Memoirs of Babur (1922), p. 484. 
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145 Pradeep Sharma (2007), pp. 6–8. 
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151 Ibid., p. 212. 
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153 Alexander Burns (1835 edn), vol. I, pp. 87–88. 
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All these people [Punjabis] are either soldiers or husbandmen, like the 
Romans of old. They were very communicative; and described with much 
ardour the campaigns in which they have fought, and their collusion with the 
bigoted Euzoofzyes [An Afghan clan] across the Indus.154 
 

He added: 

The revenues of the Punjab might be increased by annexing to it the provinces 
immediately westward of the Indus, some of which have been subdued by 
Runjeet Sing; but he shown, in this instance, his usual foresight and 
discrimination. Across the Indus, he would encounter a most fanatical people, 
the Euzoffzyees, who would occupy the time of his army; he contents himself, 
therefore, with an annual tribute of some horses and rice from Peshawur.155 
 

But the Afghan resistance against Sikh rule was not only about religion. In the 

sixteenth century, the expansion of the Indian Moghul Empire in Afghanistan also 

encountered fierce resistance by the Afghan tribes, particularly the Khataks. Victoria 

Schofield, in her book on the Afghan Frontier, comments:  

The most famous Khatak was Khushhal Khan; known as the warrior-poet, he 
set to verse in Pashtu his feelings about the Moguls and the times in which he 
lived. In some respects Khushhal can be seen as the forerunner of those who 
fought future foreign domination.156  
 

It appears that despite belonging to the same religion, the rule of the Indian Moghuls 

was intolerable to the Afghan tribesmen. But it is equally true that the rule of Kabul 

across the Indus was unacceptable to the Indians in general and to Punjabis in 

particular. Burns observed: 

The government [of Mooltan], when tributary to Cabool, has been described in 
the worst terms; but Runjeet Sing has recruited its population, repaired the 
canals, and added to their number.157 
 

 
Therefore, Sir John Lawrence who served as a viceroy in India (1863–1869) firmly 

believed that the Indus was a natural boundary between India and Afghanistan.158 In 

fact, when the British inherited Peshawar from the Sikhs, Lawrence attempted to 

persuade the East India Company to return the city to the Afghans, which led to the 

conclusion of the 1857 treaty.159 He asserted that ‘Peshawar is not India’,160 a 
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contention that gradually turned into a policy within British Raj and is termed as the 

‘back to the Indus policy’.161 It is worth mentioning that in the nineteenth century, 

Evans Bell titled his book on Afghanistan as The Oxus and the Indus, and that he 

robustly advocated the preservation of Afghanistan’s territorial integrity against 

British and Russians incursion.162 He explicitly stated: ‘Peshawur and the Derajat are 

Afghan Provinces. The Hills between our undefined frontier and the settled districts 

of Cabul can never be reduced to regular government by any one but an Afghan 

Sovereign.’163  

 

With regard to Afghanistan’s north-western boundaries, in the north the Oxus forms 

Afghanistan’s border with the Central Asian states of Tajikistan, Uzbekistan, and 

Turkmenistan. I have shown above that some contemporary scholars assert that this 

boundary was created by the Russian and British colonial powers in the nineteenth 

century. It is likely that this boundary appeared in 1768 by an agreement between 

Ahmad Shah Durani and Shah Murad, the rulers of Afghanistan and Bukhara 

respectively. 164  Christine Noelle, in State and Tribe in Nineteenth-Century 

Afghanistan states: 

In 1768 Bukharan interference with the politics of Balkh and Badakhshan 
caused Ahmad Shah to engage in a second campaign to Turkistan…At Qarshi, 
he reached an agreement with Daniyal Bi’s son Shah Murad, which formally 
established the Oxus as border line between Bukhara and Afghanistan.165 
 

Despite the northern provinces of Afghanistan being under the rule of the Central 

Asian kingdoms for a substantial period of time, the 1768 creation of the Oxus as a 

boundary between Central Asia and Afghanistan was certainly not a new occurrence 

in the history of the region. Sally Cummings, in her book Understanding Central 

Asia, suggests: 

The geographic core of Central Asia has often been located as Transoxania. 
The name ‘Oxus’ is the Latinized form of an Iranian word now called Amu 
Darya, and refers to the river of that name. The term ‘Transoxiana’ …meaning 
‘across the Oxus’ also corresponds to the medival Arabic appellation Ma wara 
al-Nahr (that which lies beyond the river’). The core Transoxania therefore 
lies between the Amu and Syr Darya rivers.  
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She states that ‘[n]atural boundaries also offer limits to Central Asia’s geography’.166 

The political history of the region and Afghanistan is certainly beyond the scope of 

this thesis. Mary Watkins claims that ‘this new confederation, Afghanistan, [in 1747] 

was young only as a political entity, however, for the area and its inhabitants already 

had a rich background of culture and a history of inversions, destructions, and 

revival’.167 But just as an example, I refer to Timor’s memoirs in which he wrote: 

‘Thus [in 1360 CE] I became absolute master of all Maveralnaher; I then compelled 

all the nomade tribes to conform to my regulations.’168 He then conquered other 

countries, such as Persia, Khorasan, and India. In relation to the conquest of 

Khorasan, he wrote: 

My Peer [Spiritual Man] wrote to me, ‘may the victorious Timur consider this 
note as auspicious; the Guardian Angel of Khorasan has given the key of that 
country into your hands, it is requisite that you shall deliver that province from 
the injustice of Sultan Ghyas Addeen.’ I was rejoiced by this intelligence, and 
immediately set out for Khorasan, and having crossed the Jihun [Oxus River], 
I subdued Ghyas Addeen, and took all his stores and treasures.169 
 

It can be argued that the Oxus was a natural and political boundary between the 

kingdoms of Khorasan and Maveralnahe, 170  even if the political limits often 

fluctuated. In the nineteenth century, the Tsarist Empire brought the region of the 

Transoxiana under its sovereignty and the Oxus turned into a boundary between 

Afghanistan and the Russians’ ‘Asiatic possessions’. In 1873, the British and Russian 

imperial powers also recognised this boundary, which they later demarcated.171 On 4 

February 1873, Eugene Schuyler, an American diplomat in the UK, reported that:  

The difficulty between England and Russia has been completely settled, as I 
intimated in my dispatch No. 58 was probable, by the adhesion of Russia to 
the English views. Mr. Michell returned from London on Tuesday last with a 
dispatch from Lord Granville, expressed in very mild and conciliatory 
language, which repeated the views stated in the original dispatch of October 
last and added arguments in favor of their justice. When the English dispatch 
was handed to Prince Gortchacow he told Lord Augustus Loftus that he need 
have no apprehensions, and two days later he informed him that he had sent a 
dispatch to Count Brunnow acknowledging the Oxus as the northern boundary 
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of Afghanistan.172 
 

There is no doubt that the same ethnic groups inhabit both sides of the border, but 

they are not the same people as generally perceived. For example, Ryan Brasher, after 

a close analysis of Tajiks in Tajikistan and Afghanistan, concludes: 

The evidence suggests that while the pre-Soviet peoples on both sides of the 
border were broadly similar to one another, they did not conceive of 
themselves as members of a clearly delineated ethno-national group.173 
 

Before exploring the expansion of the British Empire towards Afghanistan, I will 

touch on Afghanistan’s western borders with Persia (modern Iran), as delineated by 

the Goldsmith mission in 1872. According to Hopkins and Marsden, ‘Afghanistan 

was one of the first political entities defined by this process of frontier making beyond 

the direct colonial control’.174 The authors claim that ‘[i]n the Afghan case… the 

territorial genesis of the state preceded the tentative emergence of an Afghan 

nation’.175 I argue that both Persian and Afghans nations existed before 1872; 

however, their boundaries were not fixed, which led to disputes over the ownership of 

provinces between the Durranis and Qajars of Persia.176 In the nineteenth century, 

Persians proclaimed their ‘ancient claim’ over the western provinces of Afghanistan, 

mainly Herat, and Afghans in turn had a claim over Sistan, which was in the Persians’ 

possession. As a result, in 1805 and 1832, the Persians invaded Herat – the later 

invasion is generally known as ‘The Siege of Herat’. William Dalrymple, in Return of 

a King, used a contemporary Afghan chronicle to inform his description of the events:  

Here the siege is seen as a titanic struggle between the two peoples, one Sunni, 
or one Shia; and fortitude of the Herati defenders, subject to the most horrific 
privations, was depicted as an epic of Afghan bravery and resistance. Indeed 
two of the most important Afghan historians living at the time devote almost 
as many pages to the siege of Herat as they do to the British invasion, which 
followed it. Both were seen as equally formidable threats to the independent of 
Khurasan. According to these Afghan sources, as soon as news arrived that the 
Persian army was heading towards Herat, Shah Kamran ordered grain and 
forage to be brought in, and the fruit trees in the garden outside the wall to be 
cut down. Levies were summoned from Sadozais’ Uzbek and Hazara tribal 
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allies, and the city’s massive eastern walls were repaired.177 
 

On the basis of the above evidence, it can be argued that Afghans as a nation existed 

before the delineation of the Afghan-Perso frontier, and that this period was crucial in 

the transformation of Afghanistan into a modern nation-state. It appears that the 

emergence of the Perso-Afghan boundary played a decisive role in the prevention of 

war between the two countries. After the creation of this border, they did not engage 

in a protracted conflict over provinces, nor did they expand their respective 

jurisdictions, notwithstanding their ancient claims. The European notion of statehood 

is arguably not without its merits, provided the indigenous actors are involved in the 

boundary-making process. It is worth mentioning that after the demarcation of the 

northern boundaries of Afghanistan in line with the Oxus, Afghanistan was not 

invaded by the hordes of Transoxiana. This boundary, which was created in the 

eighteenth century, was recognised by all nineteenth-century political actors, and it 

remains today a de jure border between Afghanistan and the states of Central Asia. 

Another important event was the appointment of Thomas George Baring (Lord 

Northbrook) as a viceroy in India (1872–76). As shall we see in this thesis, he was 

one of the followers of the ‘Back to Indus’ policy. Hence, the space between the Oxus 

and Indus enabled in the nineteenth century the creation of a place with relatively 

defined boundaries that were recognised by all its neighbours. The place gradually 

acquired the name of Afghanistan, replacing the ancient name of Khorassan, and the 

peoples within it became known as Afghans.   

 

 

Conclusion 

 

I have argued that race, ethnicity, religion and language do not define Afghans, and 

that Afghanistan is certainly not a construction of colonialism. I have shown the role 

geography in shaping, the national identities of the peoples of the region. The peoples 

of Transoxiana have had their core identity shaped by the geography of that region, 

even if they were later divided by the Soviets along ethnic lines. The Indians in turn 

acquired their name from a geographical feature: the Indus river. In between there are 

peoples who are different from each other but nevertheless distinct from their 
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neighbouring countries in general and from the peoples east of the Indus (Indians) in 

particular. Certainly, the region between the Oxus and Indus was not an isolated 

space. Throughout history, this area played significant role in connecting the countries 

of the region. As a result, the peoples of that space were deeply affected by regional 

and international material and non-material cultures, while at the same time keeping 

their coherence over the centuries. In this respect, the theory of spatial identity 

arguably becomes imperative in defining the peoples of the region in general and 

Afghans in particular. 

 

I am not, however, suggesting that other theories in the study of nationalism are 

irrelevant, either with regards to this research or elsewhere. In later chapters I will 

consider the artificial nation, the ethno-linguistic nations, and many other artificial 

boundaries. One such artificial boundary is the Durand Line, which I will discuss in 

the next chapter. 
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Chapter 3: The Durand Treaty  
 

I believe that the idea of penetrating through those Afghan countries, between the 

Indus and the Oxus, is a delusion and a snare, which would lead to a great expenditure 

of money, and possible political complications. 

Sir George Campbell1 

 

 

Introduction 

 

In the previous chapter I have shown the role of natural boundaries in the formation 

and shaping of the Afghans’ national identity. This chapter explores the events that 

led to the emergence of the Durand Line – a boundary between a great empire and 

Afghanistan. However, it is not an easy task to write about ‘empire boundaries’, since 

this concept appears to be a contradiction in terms. An empire will cease to be an 

empire when it acquires defined borders and respects the boundaries of other nations. 

This boundary, which was created by the British in the nineteenth century, remained a 

disputed border between Afghanistan and Pakistan after the decolonisation of the Raj 

in 1947. This raises the question of whether there must be something fundamentally 

wrong with this border created by ‘the great boundary-maker’,2 Sir Mortimer Durand 

(14 February 1850 – 8 June 1924). This chapter seeks to critically evaluate the means 

by which British Raj sought to assert its influence in Afghanistan, which included the 

imposition of the Durand Treaty. This treaty was the product of many complex 

factors: lessons learned from the two Anglo-Afghan Wars; the national resistance of 

the Afghan people; Durand’s personal view on Afghanistan; the advent of Amir 

Abdur Rahman (1880–1901); the temptation to control the trade route between India 

and Central Asia; and of course the ‘Russian factor’, which to date influences the 

calculus of British foreign policy. In this chapter, I shall first explore the context and 

the purpose of the treaty, before moving on to examine its contents and renewals.  

                                                
1 Sir George Campbell (1824 – 1892) HC, deb 4 August 1891, available at 
https://api.parliament.uk/historic-hansard/commons/1891/aug/04/committee [accessed 18 December 
2018]. 
2 Percy Sykes (1926), p. v. 
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Part I: Five Stages of Imperial Expansion   

 

While researching the expansion of British imperialism in Afghanistan for this thesis, 

I was also following the ongoing events in Iraq.3 Before writing this chapter, Sir 

Rodric Braithwaite’s excellent book entitled Afgantsy: The Russians in Afghanistan, 

1979–89 appeared, in which Braithwaite sets out in great detail the account of the 

Russian invasion of Afghanistan. It outlines how even empires with different 

ideological convictions follow the same five stages in expanding their imperial 

conquests.  

 

 

First Stage: Setting the Objective 

 

The objective of all empires is the control of natural resources and the securing of 

markets for their products.4 The expansion of the British Empire in Afghanistan and 

that of the Russians into Central Asia in the nineteenth century had for the same 

purpose, namely answering the question ‘Who is to be the master of Central Asia?’5 

Lord William Bentinck, the Governor-General of India (1828–1835), described this 

strategy as follows: 

As long as our manufactures are conveyed to the North Western Provinces 
of India by the long and tedious navigation of the Ganges and then through 
the Punjab and Cabul to Buchara, we may doubt whether manufactures of a 
similar description, and even our own may not be conveyed at a less cost 
by the Caravans which pass from Orenburg to Bocharai but if the produce 
of England and of India could be sent at once up the Indus to such points as 
might be convenient for their transport to Cabul we cannot but entertain the 
hope that we might succeed in underselling the Russians and in obtaining 
for ourselves a large portion at least of the internal trade of Central Asia.6 

 
                                                
3 On the US expanding its powers, see Dana Priest (2003); and Clyde Prestowitz (2003).  
4 See Lenin (2012). 
5 Malcolm Yapp (1980), p. 272. In the nineteenth century, the British sent a number of agents to 
Central Asia to assess the Russians’ influence and the possibility of British penetration in the region: 
see Alexander Burns (1834); Arthur Connolly (1834). On Russo-British Rivalry in Asia, see Edward 
Ingram (1979).  
6 Letter from the Board of Control of the East India Company to Lord Bentinck, Governor-General in 
Council, 12 January 1830, Foreign Department Secret, BL, OIOC L/PS/5/573. 
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The Russians also had the same objective, as was observed in 1865 by Saville 

Lumley, the First Secretary at the British Embassy in St Petersburg, who observed 

that: 

The question of an adequate supply of the raw material upon which depends 
the existence or ruin of the cotton industry in Russia cannot be a matter of 
indifference to the Imperial Government, who no doubt would gladly 
encourage the opening of a fresh source of supply.7  

 
On 4 August 1891, two years before the imposition of the Durand Treaty on the 

Afghan amir, Mr James Maclean (1835–1906), while advocating in parliament the 

extension of the Indian ‘railway system as far as Candahar’,8 declared: 

[W]e are making a very great mistake indeed when we shut ourselves in, as it 
were, behind a Chinese Wall on our North-West Frontier; when we say that 
we will never carry civilisation beyond those mountains; and that we will 
leave the Afghans in a state of anarchy; and that this country, which has been 
formally given over as a part of our sphere of influence by Russia, shall never 
be invaded by a single English merchant or trader. I say that that is a 
pusillanimous and short-sighted policy, which can do no good to our Empire 
in India…9 
 

He then turned to the Russia’s dominant commercial position in Central Asia: 

Russia can take down her goods cheaply to the very frontier of Afghanistan; 
we pause at our own frontier, and refuse to adopt the means available for 
carrying out the development of our trade.10 
 

He concluded his speech by asserting ‘that the Imperial Government of India may be 

induced to adopt a policy in regard to Afghanistan worthier of a nation which has 

always been regarded as the first commercial country in the world’.11 

 

A British agent in Kabul reported that Sayyid Jamal al-Din Afghani in 1868 warned 

the Afghan amir about the real motives of the British expansion towards Afghanistan. 

The report states that:  

The Hajee Jamal ad-Din [Afghani] has led the Ameer to believe that the 
British Government, in wishing for opening out of the Khyber Pass, have 

                                                
7 Reports of Her Majesty’s Secretaries of Embassies and Legations, No. 8, 1865, Russia – On the 
Trade and Manufacture of Cotton, p. 92. On Russian strategy in Central Asia, see Seymour Becker 
(1986); for an alternative view, see Michael Raywkin (1982).  
8 HC deb, 04 August 1891, available at https://api.parliament.uk/historic-
hansard/commons/1891/aug/04/committee [accessed 18 December 2018]. 
9 Ibid. 
10 Ibid. 
11 Ibid. 
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some other object in view than that professed by them, viz, the promotion of 
Indian and Toorkistan trade.12  

 

 

Stage 2: Setting the Rhetoric 

 

Once an empire has set its economically driven strategy, it moves on to the next stage. 

Imperialistic expansions are always legitimised by rhetoric. Sir Michael Howard 

comments that ‘it was only towards the end of the 19th century that Europeans saw 

any need to justify their conquest and rule’.13 In the colonial era, the rhetoric was the 

mission for civilising the uncivilised or semi-civilised people.14 In the twentieth 

century, the Russians invaded Afghanistan to ‘build socialism’;15 in the twenty-first 

century, Iraq was invaded under the rhetoric of ‘democratisation’.16 In 1864, Prince 

Gorchakove, the Russian foreign minister, issued the following memorandum dated 

21 November 1864 to justify Russia’s expansion into Central Asia:  

The position of Russia in Central Asia is that of all civilised states which come 
into contact with half-savage, wandering tribes possessing no fixed social 
organisation. It invariably happens in such cases that the interests of security 
on the frontier, and of commercial relations, compel the more civilised state to 
exercise a certain ascendancy over neighbours whose turbulence and 
nomad[ic] instincts render them difficult to live with…17 
 

This justification of the Russians was the same as that of the British occupation of 

India, as was pointed out in 1864 by Lord George Clarendon, the first Secretary of 

State for India: ‘Russia’s policy in Central Asia is framed in the same way as ours is 

in India... She is doing services to civilisation’.18 Henry Rawlinson contended that 

‘[t]he Uzbegs of Khiva, either directly or through the Turcomans and Kirghiz who 

obeyed them, had for years committed every conceivable atrocity against the Russian 

government’.19 Given the rhetoric of empires and their actions, one may agree with 

Hans Morgenthau, who suggested that ‘whatever the ultimate aims of international 

                                                
12 Nikki Keddie (1972), p. 44.  
13 Michael Howard (1991), p. 26.  
14 This division also shaped the international legal order of the nineteenth century. See Chapter 7. 
15 Braithwaite (2012), p. 146. 
16 For the summary of official statements and articles on American rhetoric in the invasion of Iraq, see 
http://www.du.edu/korbel/hrhw/researchdigest/reconstruction/iraqdem.pdf. 
17 Quoted in Sir Fraser Tytler (1974), pp. 319–20. 
18 Arminius Vamberry (1914), p. 308. 
19 Henry Rawlinson (1987), p. 146; on the Russian justification, see Becker (1986).  
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politics, power is always the immediate aim’.20 Karl Marx observed that ‘[t]he 

English millocracy intend to endow India with railways with the exclusive view of 

extracting at diminished expenses the cotton and other raw materials for their 

manufactures’.21  

 

 

Stage 3: Projecting Fear 

 

Financial gain and rhetoric do not justify military intervention, because empires are 

committing their troops and resources in the process of their expansion. Additionally, 

as Malcolm Yapp has observed, the expansion of British India in the nineteenth 

century was expressly restricted by parliament such that ‘British India was allowed to 

go to war only if it were attacked’.22 However, as John Westlake suggests: 

There is paramount power in the British Crown, of which the extent is wisely 
left undefined…The paramount power intervenes only on grounds of general 
policy, where interests of the Indian people or the safety of the British power 
are at stake.23 

 
Therefore, in order to persuade their own people of the legitimacy war, empires need 

to project fear: the British invaded Afghanistan by projecting Russophobia,24 Russia 

invaded Afghanistan in order to counter American influence,25 and the USA and UK 

attacked Iraq on the grounds of ‘Islamophobia’.26 This Russophobia has had historical 

roots in Britain for centuries, and, as such, the people of Britain were particularly 

susceptible to this fear.27 The projection of Russophobia in Britain increased when in 

                                                
20 Hans J. Morgenthau (1978), p. 29. 
21 David McClellan (1986), p. 26. 
22 Malcolm Yapp (1980), p. 159. 
23 John Westlake (1894), p. 206. 
24 In the First Anglo-Afghan War, the siege of Herat province in Afghanistan by the Persians, who 
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the invasion took place after the siege had ended. See Vartan Gregorian (1969), pp. 97–99; Lal Mohan 
(1846), vol. I, pp. 277–78; There was also an insurgency against the British Raj within India for this 
reason. Malcolm Yapp emphasises the internal and external factors in the invasion of Afghanistan: see 
Malcolm Yapp (1980), p. 242. 
25 Braithwaite (2012), pp. 77–79. 
26 ‘On 24th September 2002, Prime Minister Tony Blair published the following dossier on the case 
against Saddam Hussein’, BBC News, available at 
http://news.bbc.co.uk/nol/shared/spl/hi/middle_east/02/uk_dossier_on_iraq/html/full_dossier.stm. 
27 Numerous books and articles were written against Russia in the early nineteenth century. See, for 
example, Robert Lyall’s (1823) book entitled The Character of the Russians and the Detailed History 
of Moscow; and A Sketch of the Military and Political Power of Russia: 1817 by an anonymous writer, 
although it has been suggested that the author was Sir Robert Wilson, a British General. See also Peter 
Hopkirk (2006), pp. 59–60; and Sir George De Lacy Evans (1829).  
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‘the late eighteenth and nineteenth centuries India became a market for Britain's 

manufactures and a source of raw materials for her expanding industries’.28 Peter the 

Great’s statement – ‘whoever occupies India will be the true sovereign of Europe’29 – 

was used as a basis for the projection of Russophobia and the spreading of fears of a 

possible Russian invasion of British India.30 The expansion of Russia into Central 

Asia31 further exacerbated this fear, as is reflected in The Herald at the time: ‘[the 

Russians] by marching on Chiva, in pursuance of her grand plan of opening the road 

to Hindostan for future operation.’32 Russian advances were presented as an attempt 

‘to have a road to the English (India)’.33Lord Ellenborough wrote in his diary that 

‘[o]ur policy in Asia must follow one course only, to limit the power of Russia in 

Asia’.34 

 

For their part, Russians used Anglophobia as a justification for their occupation of 

Central Asia. For instance, General Kaufman, a professed Anglophobe, argued that 

‘England is Russia's enemy and can only be reached in Asia... This is the bridle with 

which we can always restrain England which aims to injure us everywhere.’35 

However, there was a major obstacle in the path of both imperial powers. The British, 

before reaching Central Asia, had to cross Afghanistan; the Russians had to do the 

same in order to invade India. In an interview, Major-General Skobeleff of the 

Russian Foreign Office, described the possibility of the Russian invasion of India in 

the following words:  

I do not think it would be feasible. I do not understand military men in 
England writing in the Army and Navy Gazette, which I take in and read, of a 
Russian invasion of India... To invade India we should need 150,000 troops; 
60,000 to enter India with and 90,000 to guard the communications. If 5,000 
men needed 20,000 camels, what would 150,000 need! And where could we 
get the transport? We should require vast supplies, for Afghanistan is a poor 
country and could not feed 60,000 men, and we should have to fight the 
Afghans as well as you [British]... If we bribed one Sirdar [Afghan Chieftain], 

                                                
28 Arthur Silver (1986), p. 26. 
29 See Sir Robert Wilson (1861), vol. I, pp. 257–58. 
30 See Sir John McNeil (1874), pp. 1–8.  
31 On the Russian expansion into Central Asia, see Peter Hopkirk (2006), pp. 295–320. 
32 The Herald, 17 January 1840; see also Gregorian (1969), pp. 99–104. 
33 Charles Nash (1843), p. 92. 
34 Ellenborough Political Diary, September 1829 (The National Archive, Kew, POR 30/12). 
35 Quoted in David Mackenzie (1974), p. 173. The other justification made by Russia was the 
kidnapping and enslaving of Russians: see Peter Hopkirk (2006), p. 213. 
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you would bribe another... No; the Afghans would fight us as readily as they 
fought you.36 
 

However, some British officers, despite being Russophobes, doubted the alleged 

Russian invasion. Lord Ellenborough, Governor-General of India (1842–1844), 

declared: 

The rivers of the Punjab and the Indus, and the mountainous passes, and the 
barbarous tribes of Afghanistan will be placed between the British army and 
an enemy approaching from the west – if, indeed, such an enemy there can 
be.37 
 

To Sir John Lawrence, a friendly Afghanistan was a formidable defender of India 

against a possible Russian intervention. He remarked: ‘Whichever power first 

occupies Afghanistan by force is certain sooner or later to have all Afghans against 

her.’38 He opined that ‘Russia’s advance must be stopped by ordinary operations of 

European diplomacy’.39 According to Sir Henry Marion Durand, this fear of Russia 

was the product of some adventurist colonial officers:  

The exaggerated fears of Russian power and intrigue entertained by Ellis, 
McNeill, Burnes, and Wade, the flame of which was communicated by them 
to the British and Indian Governments, invested Herat with a fictitious 
importance wholly incommensurate with the strength of the place and its 
position in regard to Candahar and the Indus. To speak of the integrity of the 
place as of vital importance to British India was a hyperbole so insulting to 
common sense as scarcely to need refutation, and which ignorance of the 
countries west of the Indus, and inexperience of military operations in the 
East, could alone palliate.40  
 

However, the problem was that a strong Afghanistan would create an obstacle in the 

path of the British Empire during their expansion towards Central Asia.41 Therefore, 

the Empire was committed to weakening Afghanistan in order to expand its frontiers 

to Central Asia. Collin Davis claims that British policy was ‘destined to keep the 

                                                
36 Charles Marvin (1882), pp. 103–04. On the reason for sending Russian agents to central Asia, see 
Vasily Aleksyeevich Petrovsky (1839), A Narrative of the Russian Military Expedition to Khiva under 
General Perofsky in 1839, translated from the Russian for the Foreign Department of the Government 
of India, Calcutta in 1867, pp. 73–75. 
37 George Pottinger (1983), pp. 212–13. 
38 Sykes (1926), p. 84. 
39 Ibid. 
40 Sir Henry Marion Durand (1879), p. 62. On the role of British India agents in the invasion of 
Afghanistan, see Yapp (1980), pp. 1–20, who contends that the expansionist policy was pursued by the 
agents and not by the centre of the empire in London. 
41 On this, see the Declaration on the Part of the Right Honourable the Governor General of India Lord 
Auckland, 1 October 1938, reproduced in Nash (1843), p. 100. 
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Afghans weak and divided’.42 The policy of the British Empire towards Afghanistan 

was reflected in a letter written to Major Cavagnari by Viceroy Lord Lytton (1876–

1880):  

It is not, and cannot be, in our interests to promote the consolidation of a 
border power whose friendship we have no means of securing, and enmity we 
cannot punish, save by a war, in which success would not be free from 
embarrassment. Therefore, I conceive that it is rather the gradual 
disintegration and weakening rather than the consolidation and establishment 
of the Afghan power at which we must now begin to aim.43  

 
A striking feature of the past and present imperial conquests is the utilisation of 

aggressive propaganda aimed at the ruler of the country to be invaded. In 2003, the 

US intervened in Iraq and removed Saddam Hussain (1979–2003) because of his 

alleged association with Al-Qaeda.44 In December 1979, the Soviet Union invaded 

Afghanistan to change Hafizullah Amin’s regime (16 September–27 December 1979) 

on the grounds that he was an American agent.45 Similarly, prior to the First Anglo-

Afghan War, Amir Dost Mohammad Khan (ruled 1826–1839) was treated as pro-

Russia and therefore a threat to the Empire and its allies.46 Ludwig Adamec writes 

that, ‘fearing an Afghan alliance with Russia, Lord Auckland, governor general of 

India, decided to restore Shah Shuja to the Afghan throne’.47 However, it later came 

to light that there were no such links. There was no connection between Saddam and 

Al- Qaeda48 and certainly no link between Amin and the American secret services.49 

It also appears that in the nineteenth century the amir of Afghanistan was not hostile 

to the British Empire. On 31 May 1836, Amir Dost Mohammad wrote a letter to the 

Governor-General of India, Lord Auckland (1836–1842), in which he stated: ‘Your 

Lordship will consider me and my country as your own… Whatever directions your 

Lordship may be pleased to issue for this country. I will act accordingly.’50 After the 

                                                
42 Collin C. Davis (1923), p. 240. 
43 Quoted in D.P. Singhal (1963), p. 33. 
44 Condoleezza Rice: ‘Iraq Trained al-Qaeda in chemical weapons’, 26 September, 2002. Available at 
http://articles.cnn.com/2002-09-26/us/us.iraq.alqaeda_1_iraq-and-al-qaeda-chemical-
weapons-senior-iraqi-officials?_s=PM:US. 
45 Braithwaite (2012), p. 77. 
46 Like the ‘Iraq Dossier’, the British Government published the ‘Blue Book’ to justify the invasion and 
regime change in Afghanistan. 
47 Ludwig W. Adamec (2012), p. 5. 
48 http://news.bbc.co.uk/1/hi/5328592.stm 
49 Braithwaite (2012), pp. 78–79. 
50 Parliamentary Papers, ‘Dost Mohammed Khan’, May 1837; ‘Translation of letter from 3, 1836, 
Ameer Dost Mahmod Khan, of Cabool, to Lord Aucklan, the Governor-General of India, 31 May 
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British invasion, the amir of Afghanistan initially escaped to Bokhara before seeking 

the protection of the British Raj. On 12 January 1841, Sir William Hay McNaughton 

(1793–1841) wrote to Mr Robertson: ‘I trust that the Dost will be treated with 

liberality… we ejected the Dost, who never offended us, in support of our policy, of 

which he was the victim.’ 51  In any event, historically it has recurred that the 

demonisation of rulers and ‘regime change’ are crucial instruments that precede 

imperial invasion. It is also noteworthy that the British Raj persistently expanded its 

frontiers ‘Afghanwards’ when it received assurances that the Russians had no 

intention of crossing the Oxus. In fact, the First Anglo-Afghan War was initiated 

when the Russian-sponsored Persian troops ceased the siege of Herat and the British 

were satisfied that the Russians were not invading Afghanistan,52 thereby challenging 

the veracity of the premise of the theory of ‘Afghan campaigns’ to defend the Empire 

in India. 

 

Stage 4: Aggression and Occupation 

 

The aggression in Afghanistan, and indeed the issue of Pashtunistan itself, originated 

when Ranjit Singh, the Maharaja of Punjab (1801–39), occupied Peshawar – a city to 

the northwest of the Indus. Arthur Swinson comments: 

Ranjit Singh, whose armies had seized Kashmir, Multan, the Derajat (in 
northern Punjab), and in 1820 had crossed the Indus to wrest control of the 
Peshawar valley. This action was to prove one of the most important events in 
the whole history of the Frontier and to shape events which have followed 
right up till today.53 

 
Ranjit Singh’s army destroyed the city to avenge the Afghan resistance. Caroe writes: 

‘[T]hat Peshawar contains no architectural monuments of any value is due mainly to 

the devastations of 1823.’54 The British unreservedly supported Ranjit Singh at the 

expense of a strong and friendly Afghanistan. John Kaye wrote that the British 

officers ‘were not ready to desert a profitable Sikh alliance for a doubtful Afghan 

one’.55 Despite the overwhelming British support, on 30 April 1837 the Afghan amir 

                                                                                                                                      
1836’; Indian Papers Document No.5 ‘Correspondence relating to Affghanistan’, India Board, 26 
March 1839 (Presented By Her Majesty’s Command), p. 4. 
51 Cited in John William Kaye (1874), vol. II, p. 98. 
52 See Nash (1843), p. 119. 
53 Arthur Swinson (1969), p. 24. 
54 Caroe (1958), p. 298. 
55 Kaye (1874), vol. I, p. 293. 
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fought and defeated Ranjit Singh at the Battle of Jamrud, yet he could not maintain 

his hold on Peshawar.56 Dost Mohammad was aware of the Anglo-Sikh alliance and 

attempted to resolve the issue of Peshawar through British mediation.57 The British 

policymakers were divided on Afghanistan; on the one hand, officers such as 

Alexander Burns were of the view that a strong Afghanistan could be a defence 

against Russian invasion, and therefore that the balance of power between 

Afghanistan and Punjab must shift in favour of Afghanistan. He wrote that ‘[t]he 

stability of the Sikh alliance depends on the life of one man, and that once Ranjit 

Singh has gone, tranquillity in the territories of the Sikhs could not be looked for.’58 

On the other hand, senior officers such as Macnaghten and Lord Auckland were 

supporting Ranjit Singh for the very reason that the Punjab kingdom was weak and 

would be annexed to British India upon the death of Ranjit Singh. This is exactly 

what happened. In 1839 Ranjit Singh died and there was a subsequent vacuum of 

power in his territory;59 by 1849, Punjab and its dependencies were annexed to the 

British Raj. Therefore, the British Raj purposefully intended to extend Ranjit Singh’s 

kingdom from trans-Indus territories.60  

 

In May 1838, McNaughton attempted to persuade Ranjit Singh to expand his 

boundaries further towards Afghanistan. Singh was reluctant to do so without British 

backing.61 Lord Auckland, on 1 October 1838, published the ‘Simla Manifesto’ in 

which he declared that the amir of Afghanistan was attacking Ranjit Singh, who was 

an ancient ally of the British, and so was causing disorder in those territories adjacent 

to British India.62 A tripartite treaty was signed between Ranjit Singh, the British and 

Shah Shuja, the ‘legitimate ruler’ to be installed by the foreign forces (see Appendix 

A).63 This treaty obliged the potential Afghan ruler to pay tribute to Ranjit Singh and 

to waive all claims over trans-Indus territory, including Peshawar. To enforce this 

treaty, the First Anglo-Afghan War (1839–42) was initiated, during which Lord 
                                                
56 Sykes (1926), pp. 69–70. 
57 Lal Mohan (1846), vol. I, p. 251. The main objective of Alexander Burns’s mission to Kabul was to 
resolve the issue of Peshawar between Singh and Amir; for details, see Charles Masson (1842), vol. III, 
pp. 430–68. 
58 Fraser Tytler (1967), p. 95; Sykes (1962), p. 72. 
59 Lt. General Sir George MacMunn (1929), p. 136. 
60 See Ganda Singh (1955), p. 48. 
61 Fraser Tytler (1967), p. 107. 
62 See Louis Dupree (1980), pp. 343–414. 
63 See Nash (1843), p. 106. This is exactly what the Russians did in Afghanistan by installing Babrak 
Karmal (1979–1986). 
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Auckland ‘declared that he who is not with us is against us, and shall be treated 

accordingly… We must secure Afghanistan.’64 In August 1839, the British entered 

Kabul and declared Shah Shuja as the King of Afghanistan (1839–1842), despite 

categorical rejection of such policies by several prominent British officers. Captain 

Claude Wade, the Governor-General’s agent in the North-Western Province, 

suggested that the ‘Afghans are more likely to sub-serve the views and interests of the 

British government than if we attempted to impose on them the yoke of a ruler to 

whose authority they can never be expected to yield a passive obedience’.65  

 

The invasion initially met with no resistance,66 and Macnaghten reported to the 

government of India that  

At every hundred yards of our progress [from Helmand to Kandahar], we were 
met by bands of well-armed men, all tendering their allegiance to his Majesty, 
whilst the peaceable inhabitants of the city assembled in crowds, and manifest 
their joy at the Shah’s restoration in the most unbound terms. Tranquillity is 
restored; the people flocks to our camp with the greatest confidence.67  

 
This was exactly the same reaction as that towards the Russian invasion of 

Afghanistan. The problem is that invading Afghanistan has always been easy, 

whereas ruling the nation impossible. The situation gradually deteriorated and 

national resistance gained momentum.68 The resistance force was not an organised 

army but, as Nash Charles put it, a ‘mere handful of men in a small mud fort’.69 The 

British army attempted to suppress this resistance. Field Marshal Neville Chamberlain 

(1820–1902) observed: 

Soldiers breaking into the houses to look for plunder… I shall not describe the 
cruelties and actions I saw that day as I am sure it would only disgust you with 
mankind… as when any person was heard moving in a room ten or twelve 
muskets were fired into it immediately, and thus many an innocent person was 
killed.70  

 

                                                
64 Quoted in James A. Norris (1967), p. 161. 
65 McNeill to Auckland, 13 March 1837, quoted in Kaye (1874), vol. I, p. 295. See also Mountstuart 
Elphinston’s letter to Burns: ‘I have no doubt you will take Kandahar and Kabul, and set up Shah-
Shuja, but for maintaining him in a poor, cold, strong and remote country, among turbulent people like 
the Afghans, I own it seems to me to be hopeless. If you succeed, I fear you will weaken the position 
against Russia’; quoted in Augustus Abbott (1879), pp. 63–64. 
66 See Nash (1843), pp. 150–55. 
67 Quoted in ibid., pp. 150–51.  
68 Ibid., pp. 230–340. 
69 Ibid., p. 230. 
70 George W. Forrest (1909), p. 46. 
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However, the resistance continued and the British delegation was slaughtered, 

including ‘Alexander Burnes [who] was killed and his body was hacked to pieces by 

the Afghans’.71 On 23 December 1841, Afghans also killed Macnaghten. These 

events prompted the British decision to withdraw from Afghanistan. In January 1842, 

out of the 16,500 British soldiers retreating from Kabul, only Dr Brydon survived.72  

 

 

Stage 5: Disaster and Lessons Not Learned 

 

Invasions are always accompanied by short-term celebration and long-term sorrow. 

This reality is indeed reflected in Sir Vincent Eyre’s book entitled The Military 

Operations at Cabul, which Ended in the Retreat and Destruction of the British 

Army.73 The defeat of the supposedly ‘invincible army’ significantly damaged the 

reputation of the British Empire. Arthur Wellesley the Duke of Wellington, declared: 

‘There is not a Moslem heart from Pekin to Constantinople which will not vibrate... It 

is impossible that that fact should not produce a moral effect injurious to British 

influence and power throughout the whole extent of Asia.’74 The British Raj, in order 

to restore its prestige, sent in the ‘Army of Retribution’, an offensive that destroyed 

the major cities of Afghanistan, including Kabul;75 however, by this time the damage 

was already done. The Afghan War was considered ‘an error’ by the British media.76 

This situation reminds us of Mikhail Gorbachev’s statement describing the Afghan 

War as a ‘bleeding wound’77 and Tony Blair’s admission that the Iraq War was  a 

‘disaster’.78 Much as with the Iraq Inquiry, there was also a compilation of papers 

collated by the government for investigation into the Afghan War in which nobody 

was held responsible. The invasion of Afghanistan was justified on the grounds of 

                                                
71 Nash (1843), p. 269. 
72 See Kaye (1874), vol. II, pp. 218–46. 
73 See Sir Vincent Eyre (1843). 
74 Quoted in James A. Norris (1967), p. 396. Eric Keen argues that the ‘Indian Mutiny of 1857’ was 
also a consequence of the Afghan War; see Eric Keen (2001). 
75 Sykes (1926), p. 79; Nash (1843), pp. 393–412. 
76 London Times, quoted in Macrory (1986), p. 275. 
77 See the National Security Archive, The George Washington University National Security Archive 
Electronic Briefing Book No. 272, available at 
http://www.gwu.Aaedu/~nsarchiv/NSAEBB/NSAEBB272/ [accessed 20 December 2014]. 
78 ‘Blair accepts “disaster” in Iraq’, BBC News, 18 November 2006, available at 
http://news.bbc.co.uk/1/hi/uk_politics/6160466.stm [accessed 20 November 2006]. 
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India’s security.79 It appears that ‘every established order tends to produce… the 

naturalisation of its own arbitrariness’.80 However, the anti-war MP John Bright, a 

British radical and liberal statesman, discussed the issue in parliament: 

The war with its 20,000 dead was a crime so enormous that the House could 
not properly punish it. But it should try to discover the man who had so low a 
sense of honour and of right that he could offer to this House mutilated, false, 
forged opinions of a public servant [Alexander Burns] who lost his life in 
public service... I ask the noble lord to tell us who did it…81 

 
Henry Mortimer Durand was also one of the critics of the invasion; while writing his 

father’s biography, he argued that:  

In order to repeal the shadow of Russian aggression, we had resolved to force 
[Shah- Shuja], a weak and worthless exile, upon the Afghan people, tell then 
we disposed towards us; and this great and unprovoked injustice, the cause of 
all our subsequent troubles in Afghanistan, was to be affected by military 
measures of which the rashness and folly seem at the present day almost 
inconceivable.82 

 
William Broadfoot was dismayed by the lack of knowledge of the British regarding 

Afghans, claiming that ‘[c]onsequently, we fail from our ignorance’.83 After the war, 

the Afghan amir returned from India and reclaimed his throne. But he could not 

understand the logic behind the British invasion and said to the Governor-General of 

India that 

I have been struck with the magnitude of your resources, your ships, your 
arsenals, but what I cannot understand is why the rulers of so vast and 
flourishing an empire should have gone across the Indus to deprive me of my 
poor and barren country.84  

 

He later signed the Peace Treaty of 1855 with the British (see Appendix B) and 

reunited ‘the whole country under his rule’. 85  Peshawar and its dependencies 

remained under British rule, however, for about two years under the Peshawar Treaty 

of 1857, and the amir of Afghanistan was allowed to ‘appoint and maintain a Vakeel 

[representative] at Peshawar’ (see Appendix C).86  

 
                                                
79 See Garbled Blue Books of 1839. 
80 Pierre Bourdieu (1977), p. 164. 
81 Hansard Parliamentary Debates, vol. CLXII, John Bright M.P.’s deliberation on the ‘Morality of the 
Afghan War’, pp. 74–76. 
82 Durand (1883), vol. I, p. 40. 
83 Major William Broadfoot (1888), p. 121. 
84 Quoted in Graham P. Chapman (2016), p. 95. 
85 Sykes (1926), p. 81. 
86 Article 5 of the Peshawar Treaty of 1857. 
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The policy of the British towards Afghanistan after the first war was described as 

‘masterly inactivity’ and ‘Back to Indus’. However, the Empire after 1874 slowly 

penetrated the areas around Peshawar, mainly in the region that is today known as 

Baluchistan.87 This situation continued until the Second Anglo-Afghan War (1879–

1880), in which Afghanistan was once again invaded under the pretext of the 

imminence of Russian invasion of India and the need for the creation of a ‘scientific 

frontier’.88 The formation of a scientific frontier was considered to be imperative as a 

‘line of defence against the invasion from the direction of Central Asia’.89 These 

assertions were made despite the fact that in 1869 Russia gave assurance to the British 

government that Afghanistan lay ‘completely outside the sphere within which Russia 

might be called upon to exercise influence’.90 On 17 October 1872 and 31 January 

1873, the British reached an accord with Russia in which Afghanistan’s northern 

boundaries were ‘delimited’.91 It can, therefore, be argued that the Russian invasion of 

Afghanistan with the view to occupy India was exaggerated. It is interesting to note 

that Shir Ali Khan, an Afghan reformist ruler (1863–1866 and 1868–1879) was 

demonised by British India as a Russian agent.92 

 

In relation to the causes of the Second Anglo-Afghan War, and the reappearance of 

the ‘Forward Policy’, scholars emphasise two factors: the change of government in 

London, and the appointment of Lord Lytton as a viceroy in India.93 My research on 

the expansion of the British in India from the Battle of Plassey of 1757 in the South of 

India to the Second Afghan-Anglo War suggests a different explanation. A clear 

inference can be drawn that throughout this time the Forward Policy was pursued by 

the British Empire; otherwise it would not have been possible to expand from Bengal 

to trans-Indus territories. Expansion is the intrinsic nature of empires rather than the 

policy of a leader and/or a particular government. Empires by nature strive to expand, 

but, very much like bubbles, inevitably collapse. The expansion in turn is motivated 

                                                
87 Baluchistan was brought under British rule by the Treaty of Jacobabad in 1876. See Chapter 6. 
88 On this see John Dacosta’s book, A Scientific Frontier; or The Danger of a Russian Invasion of 
India (1891). 
89 Davies (1975), p. 16; see also John Martineau (1895), vol. I, pp. 492–98.  
90 Sykes (1926), p. 82. 
91 See George J. Adler (1963), pp. 165–205. 
92 Sykes (1926), p. 87, justifies the invasion on these grounds. 
93 See Col. H.B. Hanna (1899). On Disraeli’s forward policy in Afghanistan, see Kazemzadeh Firuz 
(1968). See also John R. Ferris (2005); Sykes (1926), pp. 60–61. 
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by greed rather than security. On 16 March 1875, three years before the British 

invasion, Sir Gerald Seymour V. Fitzgerald, in his ‘Memorandum on Khelat’, wrote.   

It is necessary no doubt, in the interest of our trade and for the sake of our 
influence in Central Asia, to take such steps as shall, if possible, tranquillize 
Khelat, and, at any rate, make the persons and property of our subjects 
respected… 

 

In order to achieve this goal, he suggested that  

One of the conditions that should be insisted upon with Afghanistan is, that we 
should be allowed to have our Agents, if not immediately at Cabul, although 
that too must come, at any rate at all the large towns and centres of trade. 
There can be, I am sure, no difficulty in the Amir granting this.94 
 

Hence, prior to the commencement of war, Lord Lytton intended to appoint his 

political agents to the main provinces of Afghanistan. Amir Shir Ali Khan declined 

this request. He wrote to the British stating that 

There is [a] blood feud between them [Afghans] and your Government. I 
believe that in the former war about 150,000 Kabulis and 60,000 English... 
were killed. Their sons are alive and ill-disposed towards the English.95  

 
William Eastwick, in his Lord Lytton and the Afghan War, states that amir ‘knew well 

that such a concession on his part would do him harm in the eyes of his ignorant and 

fanatical Chiefs and people’.96When the negotiations failed, the British decided to 

invade Afghanistan,97 violating the Peace Treaty of 1857, which explicitly stated that 

the East India Company would not interfere in Afghan affairs and territories.98 The 

British Empire invaded Afghanistan,99 hoping that this time it would be different. Sir 

Rodric Braithwaite writes that the Soviet Deputy Foreign Minister, after the 

occupation of Afghanistan, stated: ‘[T]his time it would be different; a claim often 

                                                
94 ‘Memorandum on Khelat and Central Asia’, 16/03/1875/A8/ 1 July 1875, pp. 3–4, 
IOR/L/PS/18/A20.  
95 ‘Memorandum on Kabul Affairs, by Nawab Gholam Hassan Khan, C.S.I.’, 19 October 1878. The 
British Agent also reported that Afghan leaders were not willing to accept the presence of British 
agents: letter dated 4 December 1876, Foreign Department Secret, February 1878, Doc. No.134, IOR, 
lps/18. The policy of stationing British agents in Afghanistan was initially refused by Lord Northbrook 
in order to avoid further confrontation with Afghans; see Sir A.W. Ward & Gooch, G.P (1923), vol. III, 
p. 80. 
96 William Joseph Eastwick (1879), p. 15. 
97 On the Anglo-Russian rivalry and its impact on the British Indian policy to invade Afghanistan for 
the second time, see Dacosta (1891). 
98 See Articles 1 and 2 of the Treaty. 
99 For a detailed analysis and the reason for intervening in Afghanistan for the second time, see 
William Joseph Eastwick (1879), pp. 84–88. 
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made as people set out to repeat the mistakes of their predecessors.’100 However, the 

history of Afghanistan shows that the consequences of all invasions have been the 

same. Perhaps one lesson to be learned from studying the history of invasions of 

Afghanistan is that nobody learns from it. 

 

After the invasion, Shir Ali appointed his son Yakob Khan as amir (February–October 

1879) and made his way to St Petersburg to complain about the British; he died on his 

way to Russia.101 The British, in January 1879, occupied Afghanistan and managed to 

extend its boundaries to the Oxus river neighbouring Central Asia. Despite this 

success, Field Marshal Sir Frederick Roberts (1832–1914) was concerned about the 

fate of his soldiers: ‘my mind was filled with gloomy forebodings as to the fate of 

these fine fellows.’102 Roberts’s concern was fully justified, as Sykes wrote: ‘The 

Afghan army had been defeated, but not the Afghan people.’103 The British signed the 

Treaty of Gandomak on 26 May 1879 (see Appendix D) with Yakob Khan. In Afghan 

narratives and history books, this treaty is also known as the ‘shameful treaty’,104 as 

under the terms of this treaty Afghans lost their external sovereignty and many parts 

of their territory that were later named British Baluchistan.105 As with the First Anglo-

Afghan War, the initial success was soon followed by a disaster. Sir Louis Cavagnari, 

the Head of Kabul Legation, together with some of his colleagues, was killed in 

Kabul. The British sent troops in order to punish those people who committed the act 

and the Afghans’ amir was arrested and sent to India. Subsequently, Roberts directly 

ruled Afghanistan. Damodar Singhal comments that Roberts ‘conducted public trials 

in Kabul, hanging an average of one hundred people daily’.106 Lord Lytton justified 

this policy on the grounds that ‘the duty devolving on every civilised Government for 

the protection of its accredited representatives at barbarous Courts’. 107  These 

aggressive actions taken by the British officers in Afghanistan further deteriorated the 

security situation and led to the popular uprising in that country. These developments 
                                                
100 Braithwaite (2012), p. 109. 
101 See George Forrest (1914), pp. 79–80. 
102 Fredrick S. Roberts (1898), p. 177. 
103 Sykes (1926), p. 100. 
104 Louis Dupree (1973), p. 409. 
105 The contents of the treaty were so embarrassing that Amir was reluctant to disclose it to the public: 
Foreign Office Secret Department, February 1880, No. 373, ‘Report of an enquiry into the causes of 
the late events at Kabul connected with the massacre of the British Embassy’, IOR, L/PS/3/1807-1911. 
106 Damodar P. Singhal (1963), p. 53. 
107 Foreign Department Secrets, February 1880, No. 371, ‘A Minute by the Viceroy February 9th 1880’, 
IOR, L/PS/8 Demi-Official Correspondence, 1862-19 12. 
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sowed doubt in the minds of British policymakers regarding Afghanistan. Henry 

Mortimer Durand, on 25 October 1879, wrote: ‘I am concerned about our want of 

hold on the country.’108 To him, Afghanistan was a ‘dangerous country for a small 

force to hold power… There is an amount of natural military aptitude among these 

people, and an amount of forts and arms, which make a rising easy to bring about and 

difficult to subdue.’109 He further stated: 

These people have no cohesion or subordination, and though the well-to-do 
may be frightened by the example, there will never be wanting a few reckless 
fellows, with little to lose, who will find temptation to snipe at small bodies of 
our men quite irresistible. It is only natural. Were England conquered by 
Afghans, I should feel the same.110  

 
This is exactly what Sir William Nott said during the First Anglo-Afghan War. He 

wrote: ‘I differ from the government and the others, and I really believe that the 

people of Afghanistan will not give up their country without fighting for it.’111 He 

further stated that ‘I know I would not, were I in their situation.’112 However, Durand 

maintained that the defeat in Afghanistan ‘will be a great blow at home and in 

India’. 113  To British officers who ruled India easily, Afghanistan was full of 

astonishments. Tomy Atkins wrote: ‘It’s for the first time he heard of a bloody 

General confined to barracks.’114 In July 1880, the British army confronted the 

Afghans under the leadership of Ayub Khan, son of Sher Ali Khan, in Maiwand. The 

battle proved to be the most humiliating defeat of the British Empire in Asia since the 

First Anglo-Afghan War. As a result, the British decided to retreat from Afghanistan. 

Roberts and Sir Alfred Lyall then decided to disintegrate Afghanistan, a decision that 

was rejected by Durand on the grounds that it would lead to Russian expansion in the 

north of the country.115 At this juncture, Abdur Rahman Khan, who was described by 

Sykes as ‘the strong man of his generation in Central Asia’,116 was proclaimed as 

amir.117 The British accepted him as the de facto ruler of Afghanistan118 despite his 
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living in Russia for a substantial period of time.119 Although the British army 

withdrew from Afghanistan, the Empire’s ambition that ‘Afghanistan must someday 

be ours’ remained intact.120  

 

 

Part II: Treaties – An Alternative to Military Occupation 

 

After the two Anglo-Afghan Wars, British policymakers realised that the military 

occupation of Afghanistan was an erroneous policy. Arthur Swinson pointed out that 

‘both Auckland and Lytton ended up by searching frantically for an excuse to 

withdraw. The cost of keeping a large army on the Hindu Kush for a century would 

have bankrupted both India and Britain.’121 Durand commented that to ‘invade 

[Afghanistan] with a large force, you are destroyed by starvation; invade with a small 

one, and you are overwhelmed by hostile people’.122 In Durand’s view, discipline and 

advanced technology would not help the British in conquering Afghanistan: ‘The 

military and Afghan fighting men are not to be despised when they greatly 

outnumbered you. I have always undervalued them until now, and overvalued the 

power of superior arms and discipline, and overvalued also the European soldier.’123 

The Russians, after their defeat in Afghanistan, also reached the same conclusion. 

General Valentine Varennikov, former Soviet Commander in Afghanistan, 

commented: ‘Alexander the Great was there. Then the English came twice. They all 

tried to conquer Afghanistan. It did not work out.’124  

 

In the course of this research, however, I have reached a slightly different conclusion. 

To me, these assertions and narratives are half of the truth; the other half is that the 

Afghans also did not emerge as victors in these wars. It reminds me of William 

Faulkner’s comment that ‘no battle is ever won... The field only reveals to man his 

                                                                                                                                      
118 He was made to accept the conditions imposed in the Gandumak Treaty; see Foreign Office – Secret 
Department, July 1880, No. 327, ‘Memorandum of Obligations entered into by Afghanistan and British 
India’ IOR, BL. 
119 See Gregorian (1969), p. 131. 
120 Durand wrote this on 21 April 1881 when Kandahar was handed over to Amir; as quoted in Sykes 
(1926), p. 126. 
121 Arthur Swinson (1969), p. 343. 
122 Sir Henry Mortimer Durand (1883), vol. I, p. 91. 
123 Sykes (1926), p. 110. 
124 Quoted in Eric Keen (2012), p. 1. 
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own folly and despair, and victory is an illusion of philosophers and fools.’125 After 

the First Anglo-Afghan War, Peshawar and its adjacent countries remained under 

British control, as shown in Johnston’s Map of Afghanistan (see Appendix E).126 The 

British Raj maintained its control over Peshawar despite being aware that its reversion 

to the Afghan amir ‘would do more to make Afghans friendly to us than anything 

else’.127 On the other hand, it was suggested that ‘with God’s help we can and will 

hold Peshawar… it would be a fatal policy to abandon it and retire across the Indus. It 

is the anchor of the Punjab, and if you take it up the whole ship will drift to sea.’128  

 

Britain decided to extend its sovereignty further towards Afghanistan. In the Second 

Anglo-Afghan War, Afghanistan lost more land, as well as executive control over its 

external relations.129 After the war, permission was also given to the British agents to 

reside in Kabul.130 As a result of the Gandomak Treaty, Afghanistan became a British 

Protectorate. According to Alexandrowicz, the protectorate was a regime under which 

‘a European state would acquire complete control over the external affairs of the non-

European state, which was prohibited from communicating with any other European 

state without the permission of its protector’.131 Lindley claims that the protectorate 

was intended to lead to ‘an increasing control by that power over the internal affairs 

of the protected country. The sovereignty is to be acquired piecemeal, the external 

sovereignty first.’132 Thus, Afghanistan lost its external sovereignty and a significant 

portion of its territory as a result of these wars. 

 

The Afghan rulers of the time were also humiliated and lost their thrones when the 

wars were initiated. During the First Anglo-Afghan War, Dost Mohammad became a 

refugee in Bukhara and India. After the Second War, Amir Sher Ali escaped from 

Kabul and died on his way to Russia. Yakub Khan, in Kabul under British protection, 

was disgraced to such an extent that he once said to Durand that it is ‘better be a 
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grace-cutter in the English camp than ruler of Afghanistan’.133 Amir Abdur Rahman 

(1880–1901), as a pragmatic ruler, was reluctant to confront such a mighty empire. 

Before his recognition as amir of Afghanistan in 1880, he told Sir Lepel Griffin that ‘I 

agree to all your proposals, and promise everything; but shall I have the means and 

power to carry them out?’ 134  However, he was nevertheless committed to 

consolidating his power and creating a strong state.135 Stephen Wheeler, in his book 

entitled The Ameer Abdur Rahman, comments that ‘his ambition would not let him 

bide at ease, on hard couches or soft, till he could establish his power over all the 

countries ruled by his grandfather, Dost Mahomed.’136 On the other hand, Durand 

intended to annex Afghanistan in order ‘to preserve [British] exclusive influence’137 

without entering into another ‘unnecessary and costly war’.138 These competing 

interests led to the emergence of a strange Anglo-Afghan relationship, one that was 

friendly yet riddled with deep suspicions. In March 1885, Amir Abdur Rahman met 

Lord Dufferin the Viceroy of India (1884–1888) ‘and he made a very nice little 

speech, full of the friendship that existed between England and Afghanistan, and of 

good wishes for the success of the British army everywhere.’139 Despite friendly 

exchanges between the two sovereigns, Lord Dufferin wrote: ‘I do not think that the 

Amir will ever prove actually false… but unfortunately with an oriental two and two 

make five as often as four.’140  

 

By 1892, what was a friendly yet distrustful relationship had turned into a hostile one 

as the amir consolidated his power in the areas that now constitute Afghanistan, and 

had moved towards the area of the North-West Frontier of the British Raj. Stephen 

Wheeler says that the amir’s ‘interference with tribes on our border, the advance of 

his troops to Asmar, and the possibility of further aggression in Bajaur and elsewhere, 

had given rise to great uneasiness in India.’141 He goes on to state that ‘[i]t almost 

                                                
133 Sykes (1926), p. 96. 
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looked as if the Ameer was bent on picking a quarrel with us’.142 The Afghan amir 

then became a ‘troublesome and unsatisfactory ally’.143 The borders of the British 

were settled in the Gandomak Treaty; however, the Empire continued to advance 

further, thus reinforcing the earlier notion that, for an empire, border-making is an 

ongoing process. Before the conclusion of the Durand Treaty, the secret dispatches 

from Afghanistan to British Raj were mostly alarming. A British agent from Kabul 

reported that ‘His Highness the Amir in his private Darbar expressed that, though he 

had powerful neighbours, i.e. British Government and Russian Government, 

nowadays he felt himself very strong and was able to cope with or to defeat any of 

these powers.’144 The amir advanced towards the eastern provinces of Afghanistan 

(now on the Pakistan side of the Durand Line). The amir advanced in the areas that 

the British intended to bring within its jurisdiction was considered to be a significant 

threat to the Empire. One of the dispatches reports that ‘[m]en acquainted with 

Afghan politics think that the Amir desires to have both Asmar and Dir under his own 

control, because they are the keys of Chitral, and that, as long as he cannot bring Dir 

under his sway or influence, he feels bound to retain possession of Asmar.’145  

 

The inclination of the Afghan tribes to be governed by the Afghan amir was 

completely intolerable to the British Raj. The desire of the Afghans was contrary to 

the British policy of the gradual annexation of Afghanistan. However, with the 

emergence of a strong state this process was and still is inevitable. This argument is 

substantiated by the reports of British agents in Kabul and Punjab at the time: 

‘[d]uring a visit paid by the British Agent at Kabul to the Amir on the 24th June, His 

Highness received a letter purporting to be from certain leading men of the Suleiman 

Khel, Nasar, Kakar, Shirani and Mashud Waziri tribes, complaining of encroachments 

on the part of the British Government.’146 The report of 22 August 1893 is rather 

detailed and serious. In part it reads: 

With our Secret Despatch No. 123, dated the 20th June 1893, we forwarded to 
Your Lordship correspondence on the affairs of Waziristan and the 
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neighbouring country. Those papers contained reports of the movement of the 
Amir’s troops or the agents towards Zarmelan, Wano and Gulkach, the Daur 
Vally, and other places. We have now the honour to forward further papers 
containing renewed reports of the same tenour, besides account of the 
reception granted at Kabul to deputations of Waziris and Dauris... This 
movement illustrates the danger to which these frontier tract are exposed by 
the policy presently pursued by the Amir. We have always desired to maintain 
the independence of Waziristan, and have, in our correspondence with the 
Amir, insisted upon our right to hold direct relations with the tribes… Our 
dealings with Waziristan, our attitude towards the tribes, and the reasons for 
which it would be in our opinion impossible for us to allow the Amir to absorb 
them within his dominions… We believe His Honour is right in anticipating, 
as he does in the 6th paragraph of his memorandum, that a state of things has 
arisen which, if allowed to run on, will, in all probability, lead to the great 
mass of the Waziris ultimately yielding to the Amir and placing themselves 
under his rule.147 
 

As mentioned above, the British after the Second Anglo-Afghan War decided not to 

engage with Afghans through military force, of which the amir was not aware. The 

report further states that: 

While, however, we hold these views, we consider that the present moment 
would be inopportune for taking any further action in the matter. It is clear, 
from the terms in which the Lieutenant-Governor has written, that he thought 
it his duty to press his views upon the government of India in the belief that 
there was no probability of a general delimitation of the Afghan frontier… and 
such a delimitation had been indefinitely postponed. The situation has now, 
however, been altered in consequence of the decision of the Government of 
India to send a mission to Kabul for the purposes of discussing with His 
Highness questions which have arisen with regard to his trans-Oxus 
dependencies. His Highness has expressed a hope that the officer deputed to 
confer with him may be authorised to discuss other outstanding questions also, 
and we trust that an opportunity may thus be afforded for arriving at an 
amicable settlement of the various outstanding questions…148  
 

The Russians and the British had already agreed on the Afghan northern borders and 

the amir’s right to occupy cis-Oxus Darwaz, an area that was more important for the 

prevention of war in Europe than the creation of new boundaries between Afghanistan 

and British India. The issue of the amir’s eastern frontiers was postponed as the 

Afghan amir declined to receive the British delegation under Roberts in 1892. Since 

Durand was recommended by British India ‘to prepare the Amir for inevitable 
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evacuation of Shighnan and Roshan’, 149  it was also decided to settle other 

‘outstanding issues’, namely the Afghans’ new eastern border, which would later 

come to be known as the Durand Line.150 To the amir, however, the question of his 

frontier with the British Raj was more important. Durand, in his letter to Cunningham, 

wrote that when he ‘opened the question of the Oxus frontier’ the Amir said ‘that the 

question of our frontier was far more important to the people of Afghanistan and 

should be dealt with first.’151 According to Durand, this secondary issue ‘proved to be 

a more difficult and laborious task’.152 

 
Before the arrival of the Durand Mission in Kabul, it was intimated to the amir that 

‘the English wished to occupy Kafirstan’.153 Thomas Salter Payne, a British agent 

who was working in Kabul with the amir, suggested that ‘if the Government of India 

announced their intention not to occupy Kafiristan [now Nooristan province of 

Afghanistan], it would profoundly help in putting an end to the misunderstandings 

between His Highness and the British Government.’154 The British Raj also stopped 

the supply of arms and ammunition to the amir.155 These developments placed the 

Afghan amir in a very difficult position as he was facing another great empire in the 

north of his country. Durand, on his way to Kabul, in a letter dated 25 September 

1893, reported to viceroy Lord Lansdowne (1888–1894) that ‘the Afghans and 

Russians were facing one another 17 days ago [in the trans-Oxus region]’.156 Two 

days latere, Durand wrote another letter to the viceroy in which he stated: 

Payne came in a couple of hours ago, and I have had a long talk with him. He 
says the Amir is very much upset by the news from Roshan, and is getting 
‘sick with anxiety’. He fears the Russians mean to force war on him… He is 
according to Payne more friendly to us than ever…157 
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It appears that to counter Russian expansion, the amir desperately needed arms from 

the British government. On 28 September 1893, Durand wrote to the viceroy that 

‘Payne begs me to give the Amir some guns… I explained that I don’t carry guns 

about in my waistcoat pockets, but I suppose we should be ready to give him a few 

hereafter.’158  

 

The amir was very reluctant to sign the agreement. On 6 November 1893, Durand 

reported to Lord Lansdowne that ‘[t]he Amir wants us all to sign the agreement’.159 

Payne then asked: ‘[would] not he sign – but the Amir said No. He might die on the 

way down, and what would be the use of the agreement then.’160 On 11 November 

1893, a day before the conclusion of the treaty, Durand wrote to the viceroy: ‘the 

Amir raised some objections to what I forwarded on the definition of our frontiers, 

suggesting words which would have left an opening for future trouble about our 

map.’161 The map indeed reflects the parties’ disagreement over the boundaries (see 

Appendix F).162 On 12 November 1893, the amir signed the treaty and Durand 

reported to the viceroy that ‘[w]e ought now to have our hands free on the frontier’.163 

 

The British threat to use force to occupy Nooristan, and the imposition of embargoes 

on the export of arms, obliged the amir to negotiate his eastern borders. He agreed to 

abandon part of his country, saying to Durand that ‘his honour… is involved with 

regards to Waziristan’.164 However, it appears that the amir from the outset was 

against the Durand Line and the British logic behind its imposition. In a letter to 

Payne, he expressed the adverse consequences of the imposition of the Durand Line: 

1stly – They [the British government] are weaken my power by their own 
hands before the Russians. 
2ndly – They deprived me of arms and ammunition by their own hands. 
3rdly – They rendered me poor and untrustworthy in the eyes of the Russians 
by their own hands… 
5thly – If fortifications were prepared, they should have been made on the 
borders of Afghanistan, which are close to the Russian territory;… Now the 
people of Afghanistan have so far been disgraced in the eyes of the Russians, 
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who have come to know that the British government have commenced to 
fortify Quetta, Rawalpindi, together with other small mountain (chains) which 
are on the borders of India and Afghanistan, and that they are left open 
Afghanistan for the Russians...165 

 
In relation to the creation of the British sphere of influence, he stated: 

[I]f each town [has] its own (independent) Malik, each person be his own 
master , and each Khan has his tribesmen under his own authority, and if they 
were all to be independent of their King, then, if two Maliks were to give their 
services to the British Government, ten other Maliks would run to the 
Russians… and under this state of confusion and disorder , both Afghanistan 
and India would sink…166  
 

However, what actually infuriated him was the British demand for proof that certain 

Afghan territories (Waziristan) belonged to Afghanistan. The amir complained: ‘Now 

I actually see that the high officials of the Government of India ask the amir of 

Afghanistan for proofs about territories which are in themselves Afghanistan’.167 He 

wrote: 

In connection with the map you [Payne] have brought, you state that they have 
required proofs of certain territories belonging to Afghanistan. There are many 
proofs. It is known all over the world that they go by the name of Afghanistan, 
and not India. There is no necessity for any [further] proof. What greater proof 
is required than that they are well known as Afghanistan?168 

 
However, the amir knew the location of his country, as he later wrote in his 

biography: 

How can a small power like Afghanistan, which like a goat between these two 
lions (British and Russia), or a grain of wheat between two strong millstones 
in the grinding mill, stand in the midway of stones without being ground to 
dust?169 

 
In any event, in Afghanistan the rulers are not a major problem; the real problem is 

the people. The Afghans resisted the British military occupation and these same 

people emerged as a key problem in the enforcement of the treaty. The peoples’ 

problem was reflected in the letter of Charles Lewis Tupper, who was then the chief 

secretary to the Punjab government, before the conclusion of the treaty: 

I believe that the majority of them [Afghan Tribes] would dislike extremely 
coming under any regular system of government that if we keep silent as to 
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our intentions they will, looking to Kurram on the one side and the Biluchistan 
territory on the other, suspect that we mean to bring them under such a system 
of government, and that the result will be that many who might otherwise be 
with us would be disposed to throw in their lot against us. If, therefore, we 
have no desire to assume the government of Waziristan, but merely to 
establish there some such position as I described in my note of 1st June 1892. 
I should be inclined, if it ever came to explanations, to tell the Waziris so 
plainly. Simply to assure them, as suggested in the Government of India No. 
2381 dated 11th October 1892, paragraph 3, ‘that the Government of India 
does not intend  to annex their country’, would not be sufficient and might be 
dangerous, for to say merely that we do not  intend to annex Waziristan would 
mean no more than that whatever course we might take in regard to it, we 
would treat it in some way differently from that in which we treat our districts 
in British India, and I fear that an assurance so vague as that would go but a 
little way towards satisfying Waziris, and, as it would admit of being 
understood in many different ways, might be a dangerous sort of assurance  to 
give…Mr. Donald, with whom I have discussed this point, as well as the 
others dealt with in this note, fears that it will be very difficult to convince the 
Waziris that we do not mean to bring their country completely under our 
administration… they to some extent mistrusted us would be glad of such an 
assurance as what they themselves call a ‘purda’ or veil to cover any loss of 
dignity that might be involved in placing themselves in our hands.170  
 

The other factor to be dealt with by the British in 1893, as reflected in the official 

correspondence, was ‘the recent incorporation of Bokhara in the Russian customs 

line’.171 Wheeler stated that the main purpose of the Durand Mission to Kabul was to 

settle the Afghans’ northern boundaries with Bokhara.172 However, the British were 

aware that the Russians would not invade Afghanistan or ‘will not cross the Oxus or 

touch Pamirs’. 173  Since the 1873 treaty regarding the Afghan borders, it was 

important to keep Afghanistan friendly and strong in the north to prevent a Russian 

expansion, and weak in the east with a view to gradual annexation. All these 

contradictory policies are reflected in the Durand Treaty (see Appendix G). 
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Part III: The Durand Treaty, its Content and Renewal 

 

The purpose of the treaty, as outlined in the preamble, was aimed towards ‘fixing the 

limit of their [British and Afghanistan] respective sphere of influence’ rather than the 

creation of borders between the two parties.174 It appears that any declaration to bring 

Afghans within the jurisdiction of the Empire would have caused revolt against the 

British. The Durand Treaty imposes an obligation on the parties not to interfere in the 

one another’s spheres of influence.175 It is worth mentioning that instead of ‘shall’, the 

word ‘will’ has been used, which renders this treaty an ‘executory’ rather than an 

‘executed’ treaty.176 Article 4 refers to the demarcation process with ‘due regard to 

the existing local rights of villages adjoining the frontier’. The process of 

demarcation177 began in 1894, but it was never completed due to the resistance of the 

peoples 178  as well as certain technical problems. 179  Moreover, as the physical 

demarcation began, the amir claimed that he was to receive the entire Mohmand 

territory and not just a section of it.180 Thus, the entire frontier was not demarcated181 

and did not turn into borders.182 

 

Article 7 deals with the Russian factor, that is, ‘a strong and independent’ Afghanistan 

in the north, but a weak country in the east. With this policy in mind, the treaty laid 

down that ‘the Government of India will raise no objection to the purchase and import 

by His Highness of munitions of war, and they will themselves grant him some help 

in this respect’.183  
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Line’, New York Times, 28 October 2012, available at 
http://www.nytimes.com/2012/10/29/world/asia/in-afghanistan-comment-on-border-brings-
tension.html [accessed 25 April 2017].  
183 Article 7 of the treaty. 
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All that the treaty did was to limit the amir’s jurisdiction over the Afghans living on 

the British side of the line rather than bring them together under British jurisdiction. 

This attempt by the British after the treaty to bring the Afghans within their sphere of 

influence led to revolt, as was predicted by Tupper.184 However, unlike the two 

Anglo-Afghan Wars, the resistance lacked political leadership, which enabled ‘Mad 

Mullahs’ to play an important role in the politics of that area.185 This situation to date 

remains a source of tension between the Afghan nationalists and fundamentalists of 

that region and, of course, poses a regional and global security challenge.186  

 

 

Renewal of the Durand Treaty  

 

The issue of the renewal of the Durand Treaty by successive Afghan rulers during the 

colonial era is another puzzle for modern scholars. They approach the law of treaties 

that prevailed in the colonial era while applying the norms and standards of modern 

international law. However, this approach, which dominates the current literature, is 

problematic. I will deal with the legal aspect of this issue later. In this chapter, I limit 

my discussion to setting the historical background. On 21 March 1905, British India 

reaffirmed the treaties signed between Amir Abdur Rahman and his son, Amir 

Habibulla Khan (1901–1919). The treaty did not add anything new to the previous 

arrangements concerning the control of Afghanistan’s external relations and frontiers. 

What struck me was the change in the Amir’s title. The amir of Afghanistan was for 

the first time referred to as the ‘Independent King of Afghanistan’. 

 

 

The Third Anglo-Afghan War and the Last Treaties with the Empire 

 

By 1919, the process of decolonisation had begun and the Empire was unable to resist 

the expanding national liberation movements. In May 1919, the Third Anglo-Afghan 

War was initiated under the leadership of the Amir Amanulla Khan (1919–1929); the 

conflict was fought on the British side of the Durand Line. The struggle for 

                                                
184 See Chapter 6.  
185 See David B. Edwards (1986), pp. 273–99. 
186 I will further elaborate on this in Chapters 5 and 7. 
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independence and the British bombardments during this conflict led to the conclusion 

of the Rawalpindi Treaty of 8 August 1919 (see Appendix H).187 Under this treaty, 

‘Afghanistan was [recognised by the British] as officially free and independent in its 

internal and external affairs.’188 However, Article 5 of the Treaty states: ‘The Afghan 

Government accepts the Indo-Afghan frontier accepted by the late Amir… and to 

accept such boundaries as the British Commission may lay down.’189 This provision 

was not acceptable to the Afghans; hence, some amendments were made in the Kabul 

Treaty of 22 November 1921 (see Appendix I). Article 2 of this Treaty states: ‘The 

two High Contracting Parties mutually accept the Indo-Afghan frontier.’190 Article 11 

states:  

The two High Contracting Parties having mutually satisfied themselves each 
regarding the goodwill of the other , and especially regarding their benevolent 
intentions towards the tribes residing close to their respective boundaries, 
hereby undertake each to inform the other in future of any military operations 
of major importance which may appear necessary for the maintenance of order 
among the frontier tribes residing within their respective sphere, before the 
commencement of such operation.191   

 

Thus, the final treaty created ‘dual jurisdictions’ over the Afghan tribes living on 

either side of the Durand Line. Despite creating and reaffirming the Anglo-Afghan 

boundaries in the various treaties, the British government understood that the peoples 

of Afghanistan were from the Oxus to the Indus, as reflected in The Ethnographical 

Map of Afghanistan reproduced by the British War Office in 1921 (see Appendix 

J).192 Furthermore, the treaty was to have a duration of only three years before being 

subject to further negotiation.193  

 

 

Conclusion  

 

We have seen in this chapter how the British Empire gradually, by use of force and 

through various treaties, expanded its frontiers under the rhetoric of civilisation and 

                                                
187 See Jon Jacobson (1994), p. 67. 
188 C.U. Aitchison (1933), Collection of Treaties, vol XIII, p. 288.  
189 Ibid.  
190 Ibid. 
191 Ibid., p. 292. 
192 Sketched by P.J. Maitland in 1892, British Library Maps X974, 1892. 
193 See Article 14 of the Kabul Treaty.  
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security concerns. Throughout this process of expansion, the British Empire in 

Afghanistan encountered a strong nation but a weak state. The imposition of treaties 

by force on the Afghan rulers was rather easier than imposing them on the people of 

Afghanistan themselves. Hence, the Durand Line remained a line on a map and a 

provision in the treaties. It is interesting to note that this issue also remained 

unresolved in the process of the decolonisation. Why the Durand Line has remained a 

contested border to date is a subject that will be explored in the next chapter.  
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Chapter 4: Pakistan: Statehood and Self-determination of Muslims 
 

‘We shall have time for domestic programme[s] and policies, but first get the 

Government. This is a nation without any territory or any Government.’ 

 
Mohammed Ali Jinnah1 

 

 

Introduction  

 

In the previous chapters we have seen how the Afghan boundaries appeared and were 

recognised by all of Afghanistan’s northern and western neighbours. However, of all 

those borders, only Afghanistan’s boundaries initially with the British Raj and later 

with its successor Pakistan remained disputed and unrecognised until today. This 

chapter seeks to critically analyse the emergence of Pakistan as a state in the process 

of decolonisation. First, I seek to explore the concept of a ‘state’ and then to trace the 

notion of the Muslims’ nationalism within the British Raj that led to the emergence of 

Pakistan. In the last part of this chapter, I seek to unearth the reasons behind the self-

determination claims and border disputes in the postcolonial era.   

 

 

The Current Literature on Pakistan  

 

Since its creation, Pakistan has been in a perpetual state of internal and external 

conflict.2 Ayesha Jalal, in her book entitled The State of Martial Rule, argues that the 

main problem is the militarisation of Pakistan and that this is rooted in its colonial 

past.3 Most scholars share this view.4 Jamal Naqvi, in his Policies and Economics of a 

Dependent State,5 argues that such militarisation is the main cause of Pakistan’s 

                                                
1 As declared by Mohammad Ali Jinnah (hereafter referred to as Jinnah), the founder of Pakistan, in 
Speeches, Statements and Messages of the Quaid-e-Azam, edited by Khurshid Ahmad Khan Yusufi 
(1996), vol. III, p. 2039 (italics added). 
2 Iftikhar H. Malik (1996), pp.673–90. 
3 Ayesha Jalal (1990); see also Ayesha Jalal (1985), pp. 29–53. 
4 See, for example, K.L. Kamal (1982); see also S.H. Hashmi (1987), pp. 109–52. 
5 Jamal Naqvi (1986), pp. 71–210; H. Gardezi and J. Rashid (1981). 
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deteriorating economy. Stephen Cohen, in his book The Idea of Pakistan,6 explores 

the current problems of Pakistan and is seemingly deeply sceptical of the military rule 

in Pakistan. He comments that: ‘regardless of what may be desirable, the army will 

continue to set the limits on what is possible in Pakistan.’7 Akbar, in his book 

Tinderbox: The Past and Future of Pakistan, seems pessimistic about Pakistan’s 

future; he warns about the rise of Islamic fundamentalism at a popular level.8  

 

I argue that the existence of perpetual boundary disputes between these three 

neighbours – Afghanistan, Pakistan and India – as well as the emergence of so-called 

secessionist movements in Pakistan and their suppression through the processes of 

militarisation and radicalisation are the consequences of the decolonisation of the 

British Raj in the name of religion. I argue that the notion that the Muslims of India 

were a collective group of people and antagonistic to ‘Hindus’ was the construction of 

British colonialism. However, Anatol Lieven takes a rather different view. In his book 

entitled Pakistan: A Hard Country, he contends that ‘Pakistan is far more of a natural 

unity in every way, with a degree of common history and ethnic intertwining 

stretching back long before British rule’.9 He argues that ‘Pakistan is not nearly such 

an artificial construct… It has a geographical unity which in some respects is 

thousands of years old, being basically the valley of the River Indus plus 

neighbouring mountains, deserts and swamps… [and] therefore [it] has a core 

geographical unity and logic.’10 Moreover, he contends that most of Pakistan’s 

‘different ethnicities have lived alongside each other for millennia, have been Muslim 

for hundreds of years, and have often been ruled by the same Muslim dynasties’.11 

There is no doubt about Lieven’s expertise on Pakistan, however, I issue with him on 

certain points.  

 

To begin with, at no point in history was the geographical location that now 

constitutes Pakistan an administrative unit or a political polity. Pakistan was a 

movement, not a location prior and during the British rule in India (see Appendix K). 

It is noteworthy that this movement was not the movement of the Indian Muslims, but 
                                                
6 Stephen Cohen (2004). 
7 Ibid., p. 97. 
8 M.J. Akbar (2012).  
9 Anatol Lieven (2012), p. 10. 
10 Ibid.  
11 Ibid.  
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rather a movement within the Muslim community;12 moreover, and as we shall see 

later in this chapter, it was not a popular movement. The British Raj treated this 

movement as the representative of the Indian Muslims because its members were 

promoting the imperial interest. Ramsay MacDonald, in The Awakening of India 

(1910) observed ‘that the Mohammedan leaders were inspired by certain Anglo–

Indian officials, and that these officials pulled wires at Simla and in London and of 

malice aforethought sowed discord between the Hindu and the Mohammedan 

communities’.13 When the Pakistan Movement in 1906 converted into a political party 

known as the All India Muslim League, the first article of its manifesto stated that one 

of the objectives of the party was ‘to promote among the Mussalmans of India, 

feelings of loyalty to the British government’.14 

 

The periodisation of Indian history into sections of ‘Muslim’ and ‘non-Muslim rules’, 

and the compartmentalisation of Indian peoples into the two monolithic and agonistic 

communities of Hindus and Muslims are the constructions of colonial policymakers 

and historiographers.15 This construction is based on selective facts and politically 

motivated interpretations.16 While the Two Nations Theory, which led to the creation 

of Pakistan, was a colonial construct, the British Raj itself was not divided along 

religious lines (see Appendix L).17 It was structurally divided between the centre and 

the British provinces.18 There were also approximately 350 princely states indirectly 

governed by the centre.19 These princely states comprised one third of the total 

territory of the Raj.20 Ian Talbot rightly argues that the colonial structure played a 

significant role in the consolidation of provincial and ethnic identities rather than in 

religious allegiance in India.21 The division of Hindus and Muslims during the 

colonial and postcolonial eras was in practice not possible. These two communities 

were scattered throughout the Indian subcontinent. It is vital to ask if the Muslims of 
                                                
12 On Muslim movements in India, see the excellent book by Ayesha Jalal (2010).  
13 James Ramsay MacDonald (1910), p. 248. 
14 Quoted in Francis Robinson (1974), p. 228. 
15 See, for example, Alexander Dow (1792), vol. 3, p. xxxii; James Macpherson (1792). On the 
projection of Muslims as a distinct group of invaders, see Edmund Burke’s assertions in Peter J. 
Marshal (1981), vol. 5. 
16 On the rejection of the communal historiography of India, see the research of leading Indian historian 
Romela Thapar, especially her book Somanatha: The Many Voices of a History. 
17 See the Map of India in 1947, British Library Maps MOD OR 6420. 
18 See Ayesha Jalal (1990), pp. 427–28.  
19 On the princely states, see Barbara N. Ramousak (2004); Ian Copland (1997). 
20 V.P. Menon (1957), pp. 358–59. 
21 See Ian Talbot (2005), pp. 5, 93. 
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India were a nation during the colonial era, and, if so, who are the 138 million 

Muslims currently living in India?22 Even if we accept that a nation is an ‘imagined 

community’, it is beyond imagination to describe Muslims in general and the Muslims 

of India in particular as a nation or even as a collective whole. Ayesha Jalal has 

correctly remarked that ‘[g]eography and the historic interchange of people, ideals, 

and material culture have had a more decisive bearing on Pakistan’s remaining 

regions in the northwest than any unifying conception of Islam’. 23 I argue that 

Pakistan is a problematic creation, and this is a view shared by others. Jalal, for 

example, states: 

Far from solving India’s Hindu–Muslim problems, partition and the creation 
of Pakistan exacerbated tension between the two communities… and 
complicated the issue of Muslim identity in postcolonial South Asia.24  

 

The position of history makers was also not that different from a historiographer such 

as Jalal. In a letter to Mohammed Ali Jinnah (1876–1948), Mohandas Karamchand 

Gandhi (1869–1948) wrote: 

I find no parallel in history for a body of converts and their descendants 
claiming to be a nation… you [Jinnah] must see to have introduced a new test 
of nationhood. If I accept it, it would have to subscribe to many more claims 
and face an insoluble problem.25  

 
Sir Bertrand James Glancy, the governor of Punjab in August 1945, warned: ‘If 

Pakistan becomes an imminent reality; we shall be heading straight for bloodshed on 

a wide scale.’26 It is interesting to note that Jinnah himself was deeply sceptical about 

the idea of Pakistan. In his presidential address in 1943, he declared: ‘Pakistan is 

really a word which is really foisted upon us and fathered on us by some sections of 

the Hindu press and also by the British press.’27 It is noteworthy that the most 

formidable opposition to the idea of Pakistan came from the Islamic movements of 

India, such as the Ulama of Deoband and Jamiyat-i-ulema-i-Hind,28 both of which 

asserted that the creation of a state in the name of Islam was un-Islamic.29 It appears 

that the rejection of Pakistan and ‘religious nationalism’ in general came from all 
                                                
22 Religion, Census of India – 2001, available at 
http://censusindia.gov.in/Census_And_You/religion.aspx. 
23 Ayesha Jalal (2014), p. 7. 
24 Ayesha Jalal (2013), p. 5. 
25 Gandhi wrote to Jinnah, 15 September 1944; for details, see Chapter 5. 
26 Quoted in Stanley Wolpert (2006), p. 90. 
27 Lionel Knight (2012), p. 164. 
28 On the Islamic movements in India, see Ayesha Jala (2010). 
29 Talbot (1998), pp. 12, 29. For a detailed analysis, see Ahmed Rafiudin (1984), p. 675. 



	 122	

political parties and figures, and not only from Marxists or secular thinkers.30 Clifford 

Geertz argues that the partition of India and the emergence of Pakistan ‘is the 

outstanding case of the operation of this [religious] type of attachment’.31 However, 

as we shall see below, there were more reasons behind the creation of Pakistan than 

merely religious attachment. The perception that Indian Muslims demanded statehood 

seems to me debatable. Before exploring this issue, I seek to explore the concept of a 

‘state’.  

 

 

Part I: Statehood 

 

A state, in its modern shape and form, is the invention of Europeans as a replacement 

for the concept of ‘empire’.32 There is no doubt that even prior to this invention of the 

state, there was some form of governance in Asia. Charles Alexandrowicz observes 

that ‘all the major communities in India as well as elsewhere in the East Indies were 

politically organised; they were governed by their Sovereigns, they had their legal 

systems and lived according to centuries-old cultural traditions.’33 However, I agree 

with Matthew Craven, who argued that after decolonisation 

Global order framed in terms of a European model of the nation state marked 
by the possession of determinate and increasingly non-porous boundaries, 
centralized bureaucratic structures, categorical modes of membership, and a 
singular uniform system of law.”34 
 

The concepts of state and nation have long been used interchangeably, which 

indicates that nation plays a significant role in the creation of a state. Craven argues 

that ‘the nation [had always] remained an important idea’ in the creation of states.35 

But this is certainly not a new idea. To Emer de Vattle, ‘[n]ations or states are bodies 

politic, societies of men united together for the purpose of promoting their mutual 

safety and advantage by the joint efforts’.36 Vattle emphasises the common interest of 

people when he says that ‘such a society has her affairs and her interests; she 

deliberates and takes resolutions in common; thus becoming a moral person, who 
                                                
30 See Peter Van Der Veer (1994), pp. 22–24. 
31 Clifford Geertz (1973), p. 263. 
32 See Emmanuelle Jouannet (2008); and Craven (2010), pp. 210, 230. 
33 Charles H. Alexandrowicz (1967), p. 14. 
34 Craven (2010), p. 204. 
35 Craven (2010), p. 230. 
36 Emer de Vattel (1883), p. 1.  
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possesses an understanding and a will peculiar to herself’ when ‘a number of men 

form a society which has its common interest’ or, in other words, when the nation is 

formed, then ‘it is necessary that there should be established a public authority to 

order and direct what is to be done by each’.37 According to Henry Wheaton, a state is 

‘a body political, or society of men, united together for the purpose of promoting their 

mutual safety and advantage by their combined strength’.38 William Hall argues:  

The marks of an independent State [are] that the community constituting it is 
permanently established for a political end, that it possesses a defined 
territory, and that it is independent of external control.39  
 

According to him a fugacious people cannot qualify as a state.40 To Pasquale Fiore: 

State is an association of a considerable number of men living within a defined 
territory, constituted in fact as a political society and subject to the supreme 
authority of a sovereign, who has the power, ability and means to maintain the 
political organization of the association, with the assistance of the law, and to 
regulate and protect the rights of the members, to conduct relations with other 
states and to assume responsibility for its acts.41 
 

To Thomas Baty, a state connotes a nation and its elements are ‘the people, their 

culture and tradition, the land they live in, and their organization as a coherent 

whole’.42 It appears that Baty agrees with Parry, who contends that a state ‘represents 

the fullest expression of communal life’. 43  Hans Kelsen, on the other hand, 

emphasises coercion and legal order as important factors in the creation of states: 

[I]f a power is established anywhere, in any manner, which is able to ensure 
permanent obedience to its coercive order among the individuals whose 
behaviour this order regulates, then the community constituted by this 
coercive order is a state in the sense of international law. The sphere in which 
this coercive order is permanently effective is the territory of the state; the 
individuals who live in the territory are the people of the state in the sense of 
positive international law.44 

 
Although the use of force for the preservation of law and order is one of the key 

objectives of a state, it is certainly not the only one. According to Martti 

Koskenniemi, ‘states are not mere power. We do not recognize a group of people as a 

government merely because it has power, but because we see its power as somehow 
                                                
37 Ibid., pp. 17–18. 
38 Henry Wheaton (1936), p. 25. 
39 William. E. Hall (1924), p. 18. 
40 Ibid., p. 19. 
41 Pasquale Fiore (1918), p. 106. 
42 Thomas Baty (1930), p. 11. 
43 Parry Clive (1968), p. 6. 
44 Hans Kelson (1941), pp. 69–70. 
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acceptable.’45 A state is not only an entity with a monopoly over the use of force 

within a given territory but is also a ‘moral person’ associated with the rule of the 

people. Both these two themes converged, as Craven puts it, ‘in a single verbal 

expression – that of national self-determination’.46 Craven argues convincingly that 

‘the frame of the “nation” remained important if only because social uniformity and 

national homogeneity were necessary productive conditions for self-governance’.47 I 

now turn from the description of state offered by scholars to a prescription for the 

state codified in Article 1 of the Montevideo Convention on the Rights and Duties of 

States 1933,48 according to which a state has (a) a permanent population; (b) a defined 

territory; (c) a government; and (d) the capacity to enter into relations with other 

states.49 Craven regards this as the ‘basic definition, which if not definitive, could be 

taken as the starting point for most discussions of territorial status’.50  

However, this definition is not accepted by all scholars. Partha Chatterjee, for 

example, has argued: 

Religious does not sit well with the various classificatory categories with 
which a ‘population’ is defined as the target of the government activities that 
provide legitimacy for the postenlightement state. After all, of all 
contemporary nation-states today, only Israel and Pakistan explicitly claim a 
basis of nationality located primarily in religious identity. Yet it is possible to 
cite numerous instances of nationalism in which a dominant religious identity 
has a major element in the cultural construction of the national identity. 
Indeed, one of the most surprising features of the recent emergence of 
scholarly interest in nationalism is the sudden discovery of religion as a 
constitute element of the supposedly secular nationalism of Western European 
countries.51  
 

His argument is debatable. The impact of religion in shaping national identity is one 

thing, but the creation of a nation-state solely on the basis of religion is an entirely 

different matter. Chatterjee argues: ‘Whether of the good variety or the ‘bad’, 

nationalism was entirely a product of the political history of Europe.’52 In this chapter 

we shall see that the notion of religious nationalism in its antagonistic form was also 

                                                
45 Martti A. Koskenniemi (1994), p. 24. 
46 Craven (2010), p. 230. 
47 Ibid.  
48 Convention on the Rights and Duties of States, 26 December 1933. For the text, see the UN Treaty 
Series Collections available at https://treaties.un.org/pages/showdetails.aspx?objid=0800000280166aef.  
49 Ibid., Article 1. 
50 Craven (2010), p. 220. 
51 Partha Chatterjee (1999) pp. 125–26.  
52 Partha Chatterjee (1993) p. 4. 



	 125	

introduced by British colonialism, and the creation of state in the name of Islam was 

rather a new idea to the peoples of the subcontinent. Jinnah, after the creation of 

Pakistan on 15 August 1947, stated in an address to the Constitutent Assembly: 

The whole world is wondering at this unprecedented cyclonic revolution 
which has brought about the plan of creating and establishing two independent 
sovereign dominions in this subcontinent. As it is, it has been unprecedented; 
there is no parallel in the history of the world. This mighty subcontinent with 
all kinds of inhabitants has been brought under a plan which is titanic, 
unknown, unparalleled.53  
 

The idea of the creation of the state in the name of religion seemed to the founding 

father of Pakistan to be ‘unknown’ and ‘unparalleled’. However, in 1994, in the wake 

of the demolition of Baburi Masji in Indian, Peter Van Der Veer’s Religious 

Nationalism: Hindus and Muslims in India forcefully argued for the religious form of 

nationalism. He opens his account by referring to a polemic written in 1923 by 

Vinayak Damodar Savarkar (1883–1966). Veer sought to define ‘Hinduness’ in line 

with Savarkar’s theory of ‘Hindutva’ without realising that ‘Hindutva’ is itself a 

complicated term. Veer states that ‘Hindutva, Hinduness, [is] a term explored by the 

Hindu nationalist leader V.D. Savarkar in the 1920s’. He then quotes Savarkar’s 

definition of ‘Hindu’ according to which ‘[a] Hindu means a person who regards this 

land of Bharat Varsh, from the Indus to the Seas, as his Father-Land as well as his 

Holy-Land that is the cradle of his religion.’54 According to Veer, ‘Hindutva equates 

religious and national identity: an Indian is a Hindu- an equation that puts important 

Indian religious communities, such as Christians and Muslims, outside the nation.’55 

Veer’s reading is, however, rather simplistic, since, according to Savarkar, ‘Hindu’ 

means a person who considers a geographical location – from the Indus to the sea – as 

his fatherland. This part of his definition unquestionably includes the followers of all 

faiths, including the Muslims of Sindh, Punjab and Bengal. However, it does not 

include the ‘Hindus’ who inhabit the west bank of the Indus. To Savarkar, the 

concepts of Hindu and ‘Hinduness’ appear to be religiously neutral. However, the 

second part of his definition is complicated, as he did not mention the faith of that 

‘person’ who considers the Holy Land the cradle of his religion. Knowing the history 

of India means that one may discern that Savarkar was targeting Muslims without 

defining non-Muslims in a religious sense. The key question that arises here is why, 
                                                
53 Quoted in Faisal Devji (1988) p. 89. 
54 Peter van der Veer (1994) p. 1. 
55 Ibid. 
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in the 1920s, Savarkar wrote this polemic in which he sought to religionise a 

geographical space, albeit in a vague and contradictory manner? 

 

 

Part II: Muslim and Hindu Nationalism 

 

The partition of India and the creation of Pakistan are based on what is known as the 

two nations theory.56 This theory is based on the contention that Hindus and Muslims 

form two distinct nations. In 1933, Choudhry Rahmat Ali (1895–1951)57 coined the 

term ‘Pakistan’ in his pamphlet entitled Now or Never: Are We to Live or Perish 

Forever.58 Pakistan is Persian word, which literally means ‘the land of pure’;59 in this 

context, ‘pure’ refers to Muslims to the exclusion of ‘Hindus’. It appears that the 

followers of Abrahamic religions very narrowly perceive the word ‘Hindu’. Pandit 

Jawaharlal Nehru (1889–1964) stated: ‘The word “Hindu” does not occur at all in our 

ancient literature.’60 He claims that ‘Hindu’ refers to ‘a people and not the followers 

of a particular religion’.61 Nehru correctly remarks that this name has been used ‘for a 

thousand years or more by the peoples of western and central Asia for India’.62 Thus, 

the process of purification or ‘Pakistanisation’ in India was certainly no easy task. 

However, some politicians were committed to make sense of this process for their 

own political reasons.   

 

On 23 March 1940, Jinnah, in his famous speech at Lahore,63 explained the rationale 

of the two nations theory:  

Hindus and the Muslims belong to two different religions, philosophies, social 
customs and literature… they belong to two different civilistions… To yoke 
together two such nations under a single state, one as a numerical minority and 

                                                
56 See Shahid Javed Burki (2011), pp. 90–91; Hasan-Askari Rizvi (1986), p. 242. 
57 He was the President of the Pakistan National Movement, which he founded in 1933, although his 
Pakistan Scheme was very different from the way that Pakistan eventually appeared; on this, see 
Rajendra Prasad (2010), pp. 227–32. 
58 Choudhary Rahmat Ali (1933).  
59 Stephen P. Cohen (2004), p. 26; Yasmeen Niaz Mohiuddin (2007), p. 65. 
60 Jawahar Lal Nehru (1994), p. 73. 
61 Ibid. 
62 Ibid.; see also Chapter 2.  
63 At the end of the session, the League passed a resolution, which was known as the Lahore Resolution 
and later as the Pakistan Resolution. 
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the other as a majority, must lead to growing discontent and final destruction 
of any fabric that may be so built up for the government of such a state.64  

 
As the Pakistan Movement originated in the centre of the Raj – predominantly an 

Urdu-speaking area – Jinnah declared that Urdu ‘is our national language and we 

should strain every nerve to keep it unharmed and unpolluted and save it from the 

aggressive and hostile attitude of our opponents’.65 It is worth mentioning that Hindi 

and Urdu are the same language; the difference lies only in the script.66  

 

Gandhi and his All India Congress (Congress), on the other hand, were sceptical 

about the claim that religion can determine the nationality of the people. Ghandi once 

said: ‘If tomorrow I embrace Islam, do I belong to a different nation overnight?’67 

According to Gandhi, ‘India cannot cease to be one nation because people belonging 

to different religious live in it.’68 He acknowledged the distrust between the two 

communities, but he nevertheless maintained that both are ‘children of the same 

sacred soil’.69 On 9 September 1944, a series of talks and discussions began between 

Gandhi and Jinnah to debate the idea of Pakistan. Gandhi said to one his colleagues 

that his motive behind these talks was not to endorse an ‘undefined Pakistan’.70 His 

aim, rather, was to convince Jinnah ‘that the whole Pakistan proposition is absurd’.71 

Gandhi asserted that Pakistan was ‘an example of circular reasoning; since Pakistan 

did not exist it could not be known, if unknown could not be agreed to, and if not 

agreed to it can never come into existence.’72  

 
Gandhi’s main argument was that: 

 
If the basis of the League’s (All India Muslim League) Pakistan demand was 
religious, then pan-Islamism must be its ultimate goal since all the Muslims of 
the world constituted one community? If on the other hand, Pakistan were to 
be confined to Indian Muslims alone, would Jinnah explain what distinguishes 
an Indian Muslim from every other Indian, if not religion?73 

                                                
64 Address by Quaid-i-Azam Mohammad Ali Jinnah at Lahore Session of Muslim League, March, 
1940 (Islamabad: Directorate of Films and Publishing, Ministry of Information and Broadcasting, 
Government of Pakistan, Islamabad, 1983), pp. 5–23 at p. 22. 
65 Yusufi (1996), vol. II, p. 1318. 
66 See Christopher King (1994). 
67 Quoted in M.G. Chitkara (1998), p. iv. 
68 Allen Hayes Merriam (1980), p. 33. 
69 Judith M. Brown (2008), p. 192. 
70 Pyarilal (1958), p. 86. 
71 Ibid. 
72 Merriam (1980), p. 131. 
73 Singh (2009), p. 319. 
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Jinnah’s argument was that ‘we claim self-determination as a nation… you [Gandhi] 

are labouring under the wrong idea that “self-determination” means only that of “a 

territorial unit”… ours is a case of division and carving out two independent, 

sovereign States by way of settlement between two major nations, Hindu and 

Muslims’.74 Gandhi then remarked: ‘If India was one nation before the advent of 

Islam, it must remain one in spite of the change of faith of a very large body of her 

children.’75 At the end of his talk with Jinnah on 29 September 1944, Gandhi stated in 

an interview that ‘I believe Mr. Jinnah is sincere, but I think he is suffering from 

hallucinations when he imagines that an unnatural division of India could bring either 

happiness or prosperity to the people concerned.’76  

 

After the collapse of negotiations, Lord Wavell, who served as a viceroy (1943–47), 

wrote in a letter to Leopold Amery, the Secretary of State for India: ‘Jinnah based 

himself on the “two nations” theory, according to which the Muslims and Hindus in 

India, however they may be distributed over the country, are entirely foreign to each 

other.’77 He added:  

Jinnah declined to answer awkward questions about economic stability and the 
fate of minorities... It is difficult to believe that Jinnah who, whatever his 
faults, is a highly intelligent man, is sincere about the ‘two nations’ theory. 
His refusal to answer awkward questions also shows that he has not thought 
out the implications of Pakistan, or anyway will not disclose his views on 
them. To take only one example, the north-eastern Muslim State would 
amount to very little without Calcutta, but Calcutta is in the main a Hindu 
city.78 

 

The viceroy was apparently aware that ‘Jinnah was arguing for something which he 

has not worked out fully’.79 I noted that most leaders of the Pakistan Movement after 

the creation of Pakistan also reached the same conclusion. Chaudhry Khaliquzzaman 

(1889–1973), the first president of the Pakistan Muslim League, wrote in his memoirs 

Pathway to Pakistan: ‘The two nations theory… never paid any dividends to us. But 
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after the partition it proved positively injurious to the Muslims of India.’80 The 

fundamental flaw of this theory from the outset was its impracticality for the purposes 

of state creation. Bhimrao Ambedkar (1891–1956), one of the leaders of the Indian 

anti-colonial movement and chief architect of the Indian constitution, did not reject 

the Pakistan scheme out of hand, but he was nevertheless unsure as to how one could 

create Pakistan. To him, the application of this theory would have led to the creation 

of ‘hundreds of Pakistans’.81 He contended that no one has ever known ‘anywhere in 

history that national groups scattered all over have been given a state? Where are you 

going to get a state for them?’82 However, Jinnah’s Pakistan was not about a pure 

Muslim state but rather a Muslim-dominated state. He demanded that non-Muslim 

minorities in Punjab, Assam and Bengal, should be allocated to Pakistan as ‘sub-

nations’. Jinnah was against the partition of provinces. On the partition of Bengal and 

Punjab on the basis of religion, Jinnah expressed his unwillingness to ‘get a truncated 

or mutilated moth-eaten Pakistan’.83 In the view of Ambedkar, this demand was 

‘absurd to be entertained by any reasonable man’.84 He contended that: 

If a numerically smaller nation is only a sub-nation in relation to a numerically 
larger nation and has no right to territorial separation, why can it not be said 
that taking India as a whole the Hindus are a nation and the Muslims a sub-
nation and as a sub-nation they have no right to self-determination or 
territorial separation?85  

 
The question is why and when did some Muslim elites at the centre of the British Raj 

begin to perceive themselves as a nation? Penderel Moon presents a ‘hypothesis… 

that the product-mix of British, Muslim and non-Muslim Indians, and not Jinnah 

alone, created Pakistan’.86 In this analysis I touch upon the contribution of Muslim 

elites, ‘Hindu’ politicians, and the British Raj in the emergence of Pakistan.  

 

In Chapter 2, I explored the role of geography in shaping the national identity of the 

people of the region. In regards to India, Diana Eck, in her book India: A Sacred 

Geography, states that from ancient times ‘the land described as India was a 
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rhomboid, an unequal quadrilateral, in shape, with the Indus on west, the mountains 

on the north, and the sea on the east and south’.87 As with any other nation, India is a 

land of immigrants and invaders, and the languages, religions and culture of the 

settlers gradually became integral parts of the Indian cultural mosaic. However, the 

situation changed after the East India Company (Company) gradually assumed a 

sovereign role. Contrary to Veer’s claim that the division between Hindu and 

Muslims existed before the colonial period,88 I argue that it was in the aftermath of 

the 1857 Indian Mutiny that the Company rigorously pursued the ‘divide-and-rule’ 

policy ‘that came to be dubbed, after 1858, divide et impera’.89 The unity of Indians 

during the mutiny, and the acceptance of the non-Muslims to be dominated by a 

nominal Moghul ruler in Delhi, was a threat to the Company.90 Henceforth, the 

Company suppressed the Muslim elites and empowered the non-Muslims in the 

political and social spheres. The Persian and Urdu languages were condemned as 

languages of ‘others’ and replaced by Hindi.91 The change in the official languages of 

India had an adverse impact on the Muslim elites, reducing their influence and 

presence in bureaucracy, politics and the economy in the centre of India.92   

 

However, by empowering non-Muslims, the British Raj created a major problem for 

itself. In 1885, the All India Congress emerged as a non-Muslim-dominated 

organisation. The Congress, by accommodating Muslim politicians, gradually turned 

into a national liberation movement. In 1887, the Third Congress was chaired by 

Tyabji, a Muslim activist who believed that the Muslims should ‘make a common 

cause with their fellow countrymen of all creeds… and if Congress neglects their 

interest they should challenge “from within” rather than “from without”.’93 This 

communal unity (religious unity) was perceived as a threat to the British Raj. In 

December 1893, the Raj founded the Muhammadan Anglo-Oriental Defence 

Association of Upper India at Aligarh.94 In the same year, a Muslim reformist, Sir 
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Syed Ahmad Khan, declared for the first time that ‘Muslims are a separate nation’.95 

His statement was later to become pivotal in the creation of Pakistan. To Khan, the 

‘hope that both [Hindus and Muslims] could remain equal [in power] is to desire the 

impossible and the inconceivable’.96 With the emergence of the Congress as a 

nationalist movement, the British Raj decided to subsidise Muslims and give them 

parity with the Hindus. The balance of power between the two communities and the 

crystallisation of identities in legal and political schemes were imperative for the 

continuation of the British Raj in India.   

 

On 1 October 1906, viceroy Lord Minto (1905–1910) received a deputation of 35 

Muslims, known as the ‘Simla Deputation’, demanding a fair share of power in the 

colonial administration.97 For the first time, a Muslim delegation used the concept of 

‘national interest’ against the Hindus.98 They claimed that power-sharing should be 

organised not merely by reference to the numerical strength of Muslims in India but 

also by reference to their ‘political importance’.99 Lord Minto announced: 

That the Muhammad community should be represented as a community… any 
electoral representation in India would be doomed to mischievous failure 
which aimed at granting a personal enfranchisement regardless of the beliefs 
and traditions of the communities composing the population of this 
continent.100  

 
With a separate political identity, the creation of a political party became necessary. 

On 30 December 1906, the leadership of the Pakistan Movement, then known as the 

‘Aligarh Movement’, met in Dacca and converted themselves into the All India 

Muslim League.101 However, the two nations theory, and indeed so-called Muslim 

nationalism, were not initially about the creation of states;102 instead, they were 

considered imperative for the execution of the divide-and-rule policy in a united 

British India. As Ian Talbot observed, the ‘Muslim League was unionist until 

1946’.103 The emergence of new evidence also shows that Jinnah, a year before the 

creation of Pakistan, agreed to abandon his Pakistan scheme in order to prevent 
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partition. Why did Jinnah, a staunch Indian nationalist and ‘liberal, eclectic and 

secular to the core’,104 create a political sovereignty in the name of religion? To date 

this matter is the most controversial and highly contested issue in the modern history 

of India. 

 

 

Part III: Jinnah and his Pakistan  

 

After the partition of the British Raj, Jinnah acquired the title of Pakistan’s founding 

father. Ian Talbot asserts that without Jinnah, ‘history would have taken a very 

different course’.105 Stanley Wolpert contends that ‘by winning his case [Pakistan] he 

changed the map of South Asia and altered the course of the world history’.106 

However, close examination of the historical evidence suggests that the relationship 

between Jinnah and his Pakistan was slightly more complicated than is generally 

perceived. To Jinnah, the creation of Pakistan was a failure rather than a triumph. 

After the creation of Pakistan, he said to his deputy Liaqat Ali Khan that Pakistan was 

‘the biggest blunder of my life’. 107  In 2009, Jaswant Singh’s book, Jinnah: 

Independence and the Partition of India,108 appeared. Not only are the contents of this 

book very interesting, so too were the reactions of some Indians and the Pakistani 

media upon its release. Singh is a well-known Indian politician and one of the more 

prominent leaders of the Bharatya Janta Party (BJP) of India. His book was burned 

and banned in some parts of India.109 Singh was expelled from the BJP on the grounds 

that he praised Jinnah and blamed Nehru, Gandhi and Patel (Hindu leaders) for the 

partition of India and the creation of Pakistan.110 Such a level of intolerance was 

rather unexpected in such a democratic and tolerant country as India. In Pakistan, the 

author was commended for his praise of the Quaid-i-Azam (the great leader).111 It 

seems to me that peoples on both sides of the Radcliffe Line misread the book. Singh 

praised Jinnah not as the founder of Pakistan but as an Indian nationalist who devoted 
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his life to a united India. Singh argues that Jinnah’s task, right up to the last days of 

the Raj, was to prevent the creation of Pakistan. This is not the first book to make 

such a claim. Abul Kalam Azad, who served as president of the Congress (1940–46), 

came to a very similar conclusion in his book India Wins Freedom.112 Singh’s 

argument is to a large extent consistent with historical evidence. However, he did not 

adequately explore the impact of the 1937 elections on Jinnah, which turned him from 

an Indian nationalist into a Muslim nationalist. In addition, Singh completely ignores 

the catalytic influence that the Russian and British rivalry had on the creation of 

Pakistan. 

 

There is no doubt that to Jinnah, who was described by his biographer as ‘the 

Ambassador of Hindu and Muslim unity’,113 the partition of India was a failure. 

Jinnah was for most his life a unionist and entered the political stage of India as a 

secular nationalist. He believed that Hindus and Muslims should ‘combine in one 

harmonious union for the common good… our daily life is interwoven with each 

other in every square mile of one common country’.114 He insisted that the Muslims’ 

‘attitudes [towards Hindus] should be of good will and brotherly feelings. 

Cooperation in the cause of [the] Motherland should be our guiding principle’.115 

Jinnah’s struggle for a united India was consistent with his personal background. 

India was personified in him. Singh says that Jinnah belonged to the Khoja Muslims 

who are ‘converts from the Hindu Lohana caste’.116 The Khojas are predominantly 

Ismailis – a branch within the Shia sect of Muslims.117 This community, despite its 

conversion to Islam, never abandoned its Hindu heritage.118 As Gustave Grunebaum 

observed, the Khojas remained ‘Hindus under a thin Muslim veneer’.119 Hence, 

Naidu, Jinnah’s biographer, described him as ‘Hindu by race and Muslim by 

religion’,120 and stated that ‘it may not be wholly idle to fancy something a little 

symbolic in the Khoja parentage of a child destined to become an ambassador of 
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Hindu–Muslim unity.’121 Jinnah, despite creating a political sovereignty in the name 

of Islam, admitted that he was ‘not a learned Maulana or Maulavi’.122 He was indeed 

a staunch Indian nationalist who, on the Assembly floor in 1925, declared: ‘I am a 

nationalist first, a nationalist second and a nationalist last.’123 Jinnah was a leading 

member of the Congress who believed that the party was the ‘true political voice in 

the country’.124 To Lord Linlithgow, the viceroy of India (1936–1943), he was ‘more 

Congress than the Congress’.125 Jinnah was against the Pakistan Movement and its 

leadership’s demand for the ‘separate electorates scheme’.126 Aga Khan, the first 

President of the League, wrote in his memoirs that: 

[Jinnah] was the only well known Muslim to take up this attitude, but his 
opposition had nothing mealy-mouthed about it; he said that our principle of 
separate electorates was dividing the nation against itself, and for nearly a 
quarter of a century, he remained our most inflexible critic and opponent.127  

 
To Jinnah, ‘the special seat system will get the Hindu and Muslims in two water-tight 

compartments’.128 In 1913, Jinnah joined the League;129 however, he made it clear in 

no uncertain terms that his ‘loyalty to the Muslim League and the Muslim interest in 

no way and at no time implied even the shadow of disloyalty to the national cause to 

which his life was dedicated’.130 He was aware that the ‘minority’ and ‘majority’ were 

artificial constructions of the Raj devised to generate fear and disunity among Indians. 

While advising Muslim notables, Jinnah stated that:  

Fear not. This is a bogey, which is put before you by your enemies to frighten 
you, to scare you away from co-operation and unity, which are essential for 
the establishment of self-Government. This country has not to be governed by 
the Hindus and, let me submit, it has not to be governed by the Musalmans 
either, and certainly not by the English. It is to be governed by the people and 
the sons of this country. I, standing here – believe I am voicing the feeling of 
whole of India…131   
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In 1920, the rift between the Congress and the League widened as a result of separate 

electorate schemes.132 This period is often described as the ‘turbulent ’20s’, a period 

that wrecked all prospects of Hindu–Muslim rapprochement.133 This is also the period 

of Gandhi’s rise to power. There is a consensus among scholars that, as a leader, 

Gandhi diluted religion with politics.134 Communalists such as Lala Lajpat Rai and 

Vallabhbhai Patel replaced the secular leaders of the Congress. Rai was a far-right 

Hindu politician who, long before the ‘Pakistan Resolution’, set the scene for the 

creation of separate Muslim states.135 He suggested that ‘it would be better to partition 

the Punjab, and if necessary Bengal too, and to establish a federation of autonomous 

Hindu and Muslim states’.136  

 

Jinnah, on the other hand, was against mixing religion with politics. He once told 

Gandhi that such a mix ‘had ruined politics in India by dragging up a lot of 

unwholesome elements [religion] in Indian life and giving them political prominence, 

that it was a crime to mix up politics and religion the way that he had done’.137 In 

October 1920, while resigning from the All India Home Rule League, Jinnah said to 

Gandhi that ‘[y]our methods have already caused split and division… not only 

amongst Hindus and Muslims but between Hindus and Hindus and Muslims and 

Muslims’.138 Jinnah was not the only Indian secular leader who was sceptical about 

Gandhi’s reactionary views. To Nehru, religion was the cause of the problem in India, 

not the solution. He believed that if India turned into a religious country, then ‘Hindu 

and Muslim and Sikh and others [will] take pride in their faiths and testify to their 

truth by breaking heads’.139 It appears that for Jinnah mixing religion with politics 

was a national problem rather than a form of nationalism. However, his idea gradually 

changed.  
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Jinnah and his League faced a humiliating defeat in the 1937 elections, including in 

those Muslim-dominated areas that now constitute Pakistan.140 The only province in 

which the League performed well was the United Provinces (now Uttar Pradesh in 

India) and East Bengal (Bangladesh). After a landslide victory, Nehru declared that 

‘there are only two forces in India today, British imperialism and Indian nationalism 

as represented by the Congress’.141 Jinnah replied: ‘No, there is a third party, the 

Mussulman.’142 To Vappala Menon, Nehru’s refusal to cooperate with the League in 

the United Provinces after the 1937 elections ‘was the beginning of a serious rift 

between the Congress and the League’.143 Jinnah realised that the Congress would 

never share power with him and, being the leader of a party representing the minority, 

the chances of his winning elections were slim. The election results also revealed that 

in those areas in which Muslims constituted the majority, the rhetoric of Muslim 

protection was not only attractive but also completely irrelevant. In those areas (north 

of the British Raj – today’s Pakistan) it was the Hindus who were in need of 

protection, not the Muslims. Jinnah had to come up with new political schemes to 

rally all Muslims over to his side. The idea of the creation of independent states in the 

Muslim-dominated areas was considered a viable political option by Jinnah. On the 

other hand, the centralisation of power rigorously pursued by the Congress caused 

some unease among the provincial elites.144 Jinnah had to capitalise on the Congress’s 

mistakes, and he came up with an idea to turn India into a loose confederation of 

states. However, he did not abandon the two nations theory;145 rather, he simply 

added a new dimension to ‘Pakistan’, namely the empowerment of the Muslim-

dominated provinces up to the point of independence. With these schemes in mind, 

the notion of Indian nationalism and national unity became blurred in Jinnah’s 

statements and speeches. On 3 February 1938, when Gandhi wrote to him that ‘I miss 

the old nationalist’,146 Jinnah replied: ‘Nationalism is not the monopoly of any single 

individual; and in these days it is very difficult to define it’.147 After his defeat in the 

1937 elections, Jinnah became a Muslim nationalist, declaring that ‘Muslim India will 
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not be satisfied unless the right of national self-determination is unequivocally 

recognisd’.148 On 23 March 1940, the League under Jinnah’s leadership passed the 

Lahore Resolution, more popularly called the ‘Pakistan Resolution’.149 This resolution 

emphatically rejected the scheme of federation as contained in the Government of 

India Act of 1935 and demanded the creation of ‘autonomous’ and ‘sovereign states’ 

in the Muslim-dominated areas. It also insisted on sufficient safeguards for Muslims 

living in areas in which they were the minority. The resolution was vague: Jinnah did 

not clarify whether he intended to create those states within India or to make them 

completely separate independent states. Ironically, the word ‘Pakistan’ was not 

mentioned within the resolution. It is noteworthy that the League leaders were 

initially reluctant to use this name on the grounds that it was too offensive to the non-

Muslims of India.150  

 

Jalal argues that, to Jinnah, the Lahore Resolution or ‘Pakistan’ was not about the 

creation of states but was rather a ploy to compel the Congress to reach an agreement 

on power-sharing. In her account, Pakistan was Jinnah’s ‘bargaining counter’.151 

Jalal’s assertion is in line with Singh’s contention that, to Jinnah, the Pakistan 

Resolution was ‘a tactical move, designed to wrest from Congress such concessions 

as would make the partnership more tolerable’.152 Two months before the resolution, 

Jinnah argued that ‘in India two nations [Muslims and Hindus] must share the 

governance of their common motherland’.153 The vagueness of the resolution worked 

very well for Jinnah as it attracted all Muslims. To the elites of the Muslim-dominated 

provinces it meant more power, to the Muslim minorities it meant protection, and to 

the unionists it was a scheme with no partition. By 1946, Jinnah had become the 

Quaid-e-Azam of Muslims.154 In the 1946 election, his League won 90 per cent of 

legislative seats out of the 30 per cent of seats reserved for Muslims.155 This was the 

time he thought would be conducive to negotiate power-sharing with the Congress. 
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Meanwhile, the British government came up with the ‘Cabinet Mission Plan of May 

1946’ to discuss the transfer of power.  

 

This Cabinet Plan proposed a constitutional settlement between the League and 

Congress to prevent the partition of India. It was devised in such a way as to give the 

League parity with Congress by structuring the Indian provinces into groups.156 This 

was the last opportunity for Indian leaders to prevent the partition and avert the 

creation of Pakistan. Jinnah was the first person to agree and decide to abandon his 

idea of creating Pakistan.157 On 11 May 1946, Jinnah said that ‘if Congress would 

agree to Groups of Provinces as desired by the Muslim League, he would seriously 

consider a Union’.158 The Congress leadership rejected the plan. To Gandhi the plan 

was ‘worse than Pakistan’.159 Most contemporary historians blame Gandhi and Nehru 

for the partition and the emergence of Pakistan, mainly as a result of their rejection of 

the Cabinet Plan.160 However, they had their own reasons. The Cabinet Plan was not 

only a disguised scheme for the continuation of British rule in India; it was also 

mathematically erroneous. Gandhi rejected the scheme on the grounds that how ‘over 

nine crores [can Muslims] be treated on parity with nineteen crores of Hindu 

majority?’161 Nehru rejected the plan for other reasons; on 10 July 1946 he stated:  

 
there is a good deal of feeling against grouping… in the North West Frontier 
Province and Sind, for economic and other reasons… both these provinces are 
afraid of being swamped by the Punjab.162 

 
The British delegation and Jinnah failed to compel Gandhi and Congress on power-

sharing by political means. Jinnah’s 90 per cent success from the potential 30 per cent 

of reserved seats could not prevent Congress from forming the government. The 

emergence of Pakistan was now inevitable. Jinnah had to create the environment to 

create his Pakistan. On 16 August 1946, he called for ‘direct action’ and announced 

that ‘today we bid good-bye to constitutional method’ and that ‘we have forged a 
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pistol and are in a position to use it’.163 He incited the Muslim radicals to declare jihad 

against his own countrymen, and these radicals were ready to inflict violence in the 

name of religion. Leaflets were distributed declaring that ‘We Muslims have had the 

crown and have ruled. Be ready and take your swords… O Kafirs… your doom is not 

far and the general massacre will come.’164 The conflict between the League and the 

Congress started a conflagration in India. Lord Wavell, upon his return from Calcutta 

on 27 August 1946, commented that ‘neither as an Englishman nor as a human being 

could he stomach such savagery’. 165  He attempted to persuade the Congress 

leadership to accept the Cabinet Plan, but to no avail.166 The British Raj realised that 

without the League the continuation of British rule in India was impossible. However, 

the British government, as Air Marshal Tedder suggested, ‘required certain strategic 

facilities in India, no matter how small these facilities ultimately were. Some were 

better than none’.167 Moon states that the British had to ‘keep a bit of India’.168 

Narendra Singh Sarila, in his well-documented book entitled The Shadow of the Great 

Game – The Untold Story of India’s Partition, cites a top-secret policy appraisal 

report dated 19 May 1945. This report elaborates on the strategic imperatives of the 

northwest province of the British Raj to Britain: 

 
Its value as a base from which forces located there could be suitably placed for 
deployment both within the Indian Ocean areas and in the Middle East and the 
Far East… a large reserve of manpower of good fighting quality; and from the 
northwest of which British air power could threaten Soviet military 
installation.169 

 
The Islamic part of India was imperative to prevent the communist Russian expansion 

from the north towards ‘vulnerable waters of the Indian Ocean’.170 To the British 

government, the creation of a state in the Indus Valley with an Islamic identity was 

apparently the only available option. Lord Mountbatten was appointed as a new 

viceroy in order to vacate India and create Pakistan. On 3 June 1947, the British 
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government announced the partition of India.171 Conflict between the Indian leaders 

intensified to the extent that the dream of a united India became impossible. On 21 

April 1947, Nehru declared that ‘who demanded Pakistan could have it’.172 Gandhi 

also realised that: 

The British system of ‘Divide and Rule’ had created a situation in which the 
only alternatives were a continuation of British rule to keep law and order or 
an Indian blood-bath. The blood bath must be faced and accepted.173  

 
On 15 June 1947, the Congress leadership accepted the partition. Jinnah also had no 

other option but to accept Pakistan. Mountbatten quotes Sir Winston Churchill, who 

stated that ‘[i]t is a matter of life and death for Pakistan to accept this offer with both 

hands. By god! He is one man [Jinnah] who cannot do without British help.’174 Jinnah 

was aware of his precarious political position after the British withdrawal. On 10 

April 1947, he told Mountbatten: ‘I do not care how little you give me as long as you 

give it to me completely?’175 Jinnah also said to Lord Ismay that a ‘moth-eaten 

Pakistan was better than no Pakistan at all’.176 All political players reluctantly agreed 

to the creation of Pakistan.  

 

As a result of political rivalry between the Congress and the League at the national 

level, and between British and Russia at the international level, in the ‘land, once 

called India such rivers of blood have flowed… that even heavens are bewildered’.177 

The colonial borders and pre-colonial identities were neglected and so was the will of 

the people within those borders. Most Indians were not aware who would be their 

sovereign, nor who would remain Indian and who would become ‘Pakistani’. This 

task was assigned to Sir Cyril Radcliffe who, during his first trip to the subcontinent, 

attempted to resolve the issue simply by drawing lines on a map to create an Islamic 

state.178 Jinnah had to leave his hometown of Bombay, where he had lived for51 
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years,179 to assume his new post – the Governor-General of the Pakistan dominion. He 

abandoned the Muslim minorities in India, the whole raison d’être of the Pakistan 

Movement. In July 1947, Muslim notables and members of the League asked Jinnah 

about their future in India. Noorani writes that Jinnah ‘told them they… had to decide 

things for themselves in the new set-up, and in the changed circumstances’.180 He 

‘made it clear, in no uncertain terms, that they should be loyal to India, and that they 

should not seek to ride two horses’.181  

 

After the creation of Pakistan, Jinnah once again became a secular leader and a critic 

of the two nations theory. On 11 August 1947, in his speech to the Constitutent 

Assembly of Pakistan, he declared that ‘in the course of time Hindus would cease to 

be Hindus and Muslims would cease to be Muslims, not in the religious sense, 

because that is the personal faith of each individual, but in the political sense as 

citizens of the State’.182 After researching Jinnah and his history, I have reached the 

conclusion that Jinnah was neither an Indian nationalist nor a Muslim nationalist. He 

was ‘a cold rationalist in politics’,183 to whom ‘politics mean[t] power, and not relying 

only on cries of justice or fair play or good will’.184 In any case, by creating Pakistan, 

as Moore argues:  

He fell captive to his promise of separate statehood for six provinces and was 
left by the partition with the truncated state that was alone consistent with the 
concept of a nation defined by the religious map of the sub-Continent.185 

 
The process of decolonisation and the emergence of Pakistan was not the end of the 

problems in Asia. At some point, the two nations theory had to collide with realities. 

The Muslims of India were not a nation and Urdu was not their only language. 

Muslim nationalists were now facing a new and a formidable challenge, not by a 

Hindu-dominated Congress in a Hindu-dominated India, but in their own so-called 

homeland by the people of their own ‘nation’. As we have seen above, the Pakistan 

Movement originated in Aligarh and had supporters in the United Provinces of India 
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(i.e., the Urdu-speaking areas). However, in March 1948, Jinnah told a public meeting 

in Dhaka: ‘the state language of Pakistan is going to be Urdu ... anyone who tries to 

mislead you is really an enemy of Pakistan.’186 

 

Urdu was not the language of the east and north of the British Raj, where Pakistan 

was eventually created. The irony is that those Urdu speakers who migrated from 

India were subjected to discrimination in their ‘promised land’.187 In Pakistan, Urdu 

speakers are still branded as Muhajir (immigrants), despite being the first 

‘spokespersons of Pakistan’.188 Furthermore, Muslim symbols and monuments such 

as Jama Masjid and Taj Mohall are in the heartland of India, not in Pakistan.189 It is 

worth mentioning that in the centre of India the support for the Pakistan Movement 

was not only due to the Urdu language; in fact, the slogan of the protection of Muslim 

minorities against a Hindu majority was attractive to them. In 1946, Nehru, noticing 

that Pakistani sentiment was strongest in Muslim-minority provinces, told Sir Stafford 

Cripps that ‘it seems clear that Jinnah is not after Pakistan but something completely 

different’.190 Wavell was also aware of this fact. Stanley Wolpert, in Shameful Flight, 

wrote that by 21 August 1945 ‘Wavell noted that the “Pakistan idea” was stronger in 

Muslim-minority provinces than in those where Muslims are already well on top, 

since there they would generally gain nothing from Pakistan’. 191  The ‘idea of 

Pakistan’ was more relevant to the Muslims of Bengal (east Pakistan) than to the 

peoples of (west) Pakistan. The Bengali Muslims were a suppressed group who were 

exploited by the Hindu industrialists.192 Rashid Haroun says the League’s slogan, 

which claimed the party was ‘fighting for liberation from all form of oppression’,193 

was very appealing to Bengalis. 194  In legal scholarship, the Bengal liberation 

movement is generally described as secessionist. This concept should be used with 

caution in academic and political discourses on Pakistan. In his famous ‘Six Point 

Plan’, Shaikh Mujibur Rahman, leader of the liberation movement of Bengal, sought 
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regional autonomy, specifically citing the Pakistan Resolution, 195  rather than a 

complete secession from Pakistan. President Yahya Khan (1969–71) rejected his 

demand and declared that ‘[h]e has attacked the solidarity and integrity of this 

country. This crime will not go unpunished.’196 The Bengalis were punished for 

demanding the implementation of the Pakistan Resolution.197  

 

According to this Resolution, Pakistan was not meant to be a single or a centralised 

state. However, on 9 April 1946, Jinnah convened the League Legislatures 

Convention in Delhi and changed the Pakistan scheme from a creation of states to a 

state.198 Jinnah realised that after this amendment he was no longer the Quaid-i-Azam 

of Muslims. On 4 July 1947, Jinnah’s deputy Liaquat Ali Khan requested 

Mountbatten ‘formally to recommend to the King the appointment of Mohammad Ali 

Jinnah as the governor-general of Pakistan’. 199  Jinnah laid the foundation of 

dictatorship and sowed the seeds of the ‘secessionist movements’ in Pakistan. Jinnah 

was aware that in the areas that now constitute Pakistan, the idea of Pakistan was 

irrelevant. Punjab was the land of unionists not separatists, and for this reason the 

Unionist Party consistently dominated the politics of Punjab.200 For centuries they had 

been the Punjabis of India, a reality understood by Lord Mountbatten soon after his 

arrival in India. On 3 March 1947, he stated that ‘I am of course opposed to the 

partition of the provinces as I am to the partition of India herself…just as I felt that 

there is an Indian consciousness which should transcend communal differences so I 

feel there is Punjabi and Bengali consciousness’.201 The idea of Pakistan was not 

appealing in Sindh either.202 In the 1937 elections, the League did not win a single 

seat in Sindh.203 The United Party of Sindh won the elections and its leader declared 

that ‘the Sindh United Party would make Sindh safe from communal strife’.204 After 
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the creation of Pakistan, the imposition of the Urdu language caused revolt in 

Sindh.205 Farzana Shaikh, in her book Making Sense of Pakistan, wrote: 

The uncertainty over who qualifies as Pakistani owes much to the nation’s 
emergence in 1947 as something of a migrant state, one that is often compared 
to Israel. Yet there were differences. Unlike Israel, which at independence 
housed a few hundred thousand Jews, who readily made place for the 
thousands who fled Europe at the end of World War II, the new state of 
Pakistan already included in 1947 well-settled communities of more than 70 
million Muslims. With independence these communities faced not only the 
uncertainties of defining themselves as Pakistanis in a land to which they had 
hitherto belonged simply as Punjabis, Sindhis, Balochis or Pashtuns, but also 
the challenge of positioning themselves in relation to more than 7 million 
Muslim refugees from India who arrived claiming an equal right to be 
Pakistani. At issue was a conflict that resonates to the present day. It centres 
on who can claim to be the true heirs of the new state and who hereby best 
qualifies as a ‘real’ Pakistani.206 

 

In the process of partition, Jinnah and his League also decided to incorporate some 

other parts of India, including the princely state of Kashmir, into his dominion.207 As 

a result of subsequent wars and ceasefires, the Line of Control appeared between the 

two neighbours – not a recognised de jure border. The partition of India and creation 

of Pakistan turned into an ongoing process about the acquisition of land rather than an 

act of state emergence. In the North-West Frontier Province, or Pashtunistan, the idea 

of Pakistan was completely redundant; hence, the Muslim Leagues never had any 

supporters in that province. In relation to Baluchistan, Harrison writes that its people 

never ‘supported the Pakistan movement’.208 They ‘fought militarily against their 

incorporation into Pakistan until the Pakistan Army occupied Baluchistan in 1948.’209 

In the next chapter I will explore the incorporation of Baluchestan and the North-West 

Frontier Province into Pakistan.  

 

It is worth mentioning that the creation of Pakistan did not solve the ‘Hindu–Muslim’ 

conflict either. As I write this chapter, India and Pakistan are exchanging fire in the 

region of Kashmir.210 In the Kunar province – on Afghanistan’s side of the Durand 
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Line – ‘dozens of people have been killed or injured while several others have been 

forced to flee the area due to persistent shelling by Pakistani military’.211 Ayesha Jalal 

correctly comments: 

‘Islamic state’ [was] created on the bedrock of a non-territorially defined 
Muslim nation or ummah, the architects of Pakistan embraced the idea of the 
nation-state without conceding space to territorial nationalism in their official 
ideology.212  

 

Hence, Pakistan’s boundaries with Afghanistan and India to date remain unsettled and 

contentious. Pakistan was created in the name of Islam and Muslims are distributed 

all over the region and the world. 

 

 

Conclusion 

 

In this chapter, I have explored the significance of territoriality as a requirement for 

the creation of a state; I have also considered the notion of religious nationalism as the 

basis on which Pakistan appeared. We have seen in this chapter that, in its 

antagonistic form, the notion of religious nationalism in India was introduced by the 

British policy of ‘divide and rule’ rather than by Indians on either side of the 

Radcliffe Line. The introduction of the separate electorate system and the struggle for 

power between the Indian political parties eventually led to the partition of India and 

creation of Pakistan. We have also seen that Pakistan was not a territorial unit within 

the British Raj. This ‘great divide’ occurring in the name of religion further 

complicated the issue of boundary disputes in the region. I will elaborate on this issue 

in the next chapter. 
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Chapter 5: The Northwest Frontiers of the British Empire  
 
 
‘No man who has read a page of Indian history will ever prophesy about the Frontier’ 

 

Lord Curzon1 

 
Introduction 
 

In the previous chapter, we saw how Pakistan appeared during the process of the 

decolonisation of the British Raj. This chapter reveals how the North-West Frontier 

Province (NWFP) and Baluchistan were annexed to Pakistan. The expansion of 

Pakistan ‘Afghanwards’2 resurrected the unresolved boundary dispute that existed 

between Afghanistan and the British Empire. In this chapter, I first seek to explore the 

complexities of the boundary-making, which is imperative for an understanding of the 

causes of the current political crisis in South Asia. The second part of this chapter 

examines the creation of the NWFP as an administrative unit within the British 

Empire. In the final part of the chapter, I will elaborate on the demands of the peoples 

of the NWFP during the decolonisation process. An understanding of these two 

historical stages is crucial for the evaluation of the legality and legitimacy of 

Afghanistan’s policy towards the issue of Pashtunistan.  

 

 

Part I: A Border is more than a Line on a Map 

 

Immanuel Kant, in his Perpetual Peace, wrote: ‘Beyond the boundaries of every 

nation’s territory, lay the land of a deadly foe.’3 This statement aptly describes 

Afghan-Pakistan relations. As I write this chapter, in December 2014, the Taliban 

have attacked an elite school in Kabul.4 Four days later, the Pakistani Taliban, 

otherwise called the Tahrik Taliban Pakistan, attacked an army-run school in 
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Peshawar, an incident which claimed 141 lives.5 The Taliban are the proxy of 

Pakistan,6 while the Afghan government allegedly supports the Pakistani Taliban, 

who are currently at war with Pakistan.7 Since the inception of Pakistan, the two 

neighbours have resolutely fought over the NWFP, a province ‘brought into existence 

for strategic reasons by Lord Curzon in 1901’.8 As we saw in Chapter 3, the Durand 

Line, like most colonial lines on a map, ‘had little relation to underlying cultural or 

economic patterns... These designations continue to haunt these regions to this day.’9 

Olivier Roy, a French expert on Afghanistan, remarked that the Durand Line ‘did not 

correspond to any ethnic or historical boundary’.10 Owen Jones asserts that this line in 

fact ‘cut the Pukhtoon people in two’.11 Certainly, it is not only Afghans who were 

divided by the colonial borders. In Chapter 4, we saw that, in the process of 

decolonisation, the Radcliffe Line divided the Punjabis and Bengalis of India. All 

these diverse peoples, each with a strong sense of Indianness and ethnic identity, were 

brought together and named ‘Pakistanis’. One may blame the process of boundary-

making for this problem under the premise that ‘borders just as often join what is 

different as divide what is similar’. 12  However, ‘similar’ and ‘different’ are 

complicated concepts. Those peoples subjected to colonial cartography may have 

suggested an alternative map13 on the basis of their similarities and differences, 

whereas to the boundary-makers they are the same – the ‘uncivilised’. ‘Same’ and 

‘different’ depends on the perspective from which we view people. 

 

Boundary dispute is a complicated topic that requires serious reflection. As Edward 

Said wrote:  

Just as none of us is outside or beyond geography, none of us is completely 
free from the struggle over geography. That struggle is complex and 
interesting because it is not only about soldiers and cannons but also about 
ideas, about form, about images and imaginings.14  
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The ‘presence of the past’15 further complicates the issue of contested borders. As I 

write this chapter in 2014, the world is moving from crisis to catastrophe: the 

fragmentation of weak states, the reconfiguration of borders, the creation of spheres 

of influence, and annexation have once again resurfaced in international politics. The 

diplomatic conflict between Russia and Britain has intensified to the extent that one 

could easily describe it as a Great Game. There is some force behind the contention 

that ‘when everyone is dead the Great Game is finished. Not before.’16 Recently, 

Afghanistan’s northern borders have once again turned into restless frontiers. In 2016, 

the fall of the Kunduz province of Afghanistan to Muslim militants17 brought Russian 

forces close to Afghanistan’s northern borders in an attempt to prevent the penetration 

of Islamic militancy in Central Asia.18  

 

Throughout history, most international conflicts involving frontier disputes are in one 

way or another unavoidable. Lord Curzon, in his brilliant lecture in 1907 on the 

subject of frontiers, commented:  

The majority of the most important wars of the century have been Frontier 
wars… arising out of the expansion of states and kingdoms, carried to a point, 
as the habitable globe shrinks, at which the interests or ambitions of one state 
come into sharp and irreconcilable collision with those of another.19  

 
According to Curzon:  

When all the voids are filled up, and every Frontier is defined, the problem 
will assume a different form. The older and more powerful nations will still 
dispute about their Frontiers with each other; they will still encroach upon and 
annex the territories of their weaker neighbours; Frontier wars will not, in the 
nature of things, disappear.20 

 
On the effectiveness of borders, Richard Muir has remarked: 

Located at the interfaces between adjacent state territories, international 
boundaries have a special significance in determining the limits of sovereign 
authority and defining the spatial form of the contained political regions… 
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Boundaries… occur where the vertical interferences between state 
sovereignties intersect the surface of the earth… As vertical interfaces, 
boundaries have no horizontal extent.21 

 
The Durand Line, as it was drawn on an unreliable nineteenth-century map, had 

neither vertical nor horizontal effect. Historical evidence shows that the sovereignties 

on both sides of the line exceeded the limit of their respective political jurisdictions. 

The British Empire interfered in the affairs of the peoples on the Afghan side of the 

line, interference purported to be legitimate under the notion of ‘civilised 

despotism’.22  

 

The Afghan rulers also interfered with the peoples on the British side of the line under 

the pretext of Afghan nationalism.23 Thomas Holdich, in Indian Borderland, says that 

the amir ‘had signed the [Durand] agreement…[but] had omitted to sign the maps 

which were supposed to be illustrative of the agreement’.24 By not signing the map, 

he ‘silently reserved to himself the right of disputing the boundary in detail when it 

should come to the process of actual demarcation’.25 The interference of the amir was 

intolerable to the British Empire, yet understandable. According to Holdich:  

It requires no great strain of the imagination, and not much reading between 
the lines of official correspondence, to conceive that the Amir disliked the 
boundary exceedingly. There was indeed no reason why he should be 
otherwise. The independent tribes interfered very little with him. And they 
might at any time be brought under his sovereign control.26  

 
There is no doubt that due to a series of treaties, the Afghan amirs refrained from 

exercising sovereignty in the Afghan territories on the British side of the line. But, as 

Holdich observes, ‘Peshawur and the provinces which border the right bank of the 

Indus held millions of Pashtu-speaking people – many of the Afghans, bound by 

every tie of kindred and religion to the Kabul government’.27 As I have shown, 

throughout history the ‘Indus River was India’s natural border’.28 Holdich observed 

that Afghan tribes had no interest in the politics of India, because ‘none of these 

people have the faintest race sympathies with Hindustan, or the ruling people of 
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Hindustan’.29 Being Afghan, ‘all of them would appeal to the Amir as the arbitrator in 

their disputes, advisor in their military ventures, supporter and provider of refuge in 

distress, spiritual guide in their religious counsels’.30 Jayshree Bajoria argues that the 

people on either side of the line ‘never recognised the century-old frontier’.31 Pakistan 

inherited the contested frontier32 when the British Empire invented33 and imposed an 

Islamic sovereignty between the Radcliffe and the Durand lines. Afghans bluntly 

refused the recognition of this newly emerged entity and claimed the right to self-

determination for the peoples living west of the Indus. Pakistan, despite establishing 

its sovereignty, termed the frontier region as the Ilaqa-e-Ghair. The postcolonial map 

of South Asia has so far failed to make and represent the realities of life on the 

ground, despite the notion that ‘maps make reality as much as they represent it’.34 

  

The emergence of a state on the basis of a universal religion is unknown in the history 

of Asia; however, the idea itself is old. The idea of using ‘Muslim extremism’ against 

Russian Orthodoxy can be dated back to 1806.35 In the nineteenth century, Evan Bells 

was deeply sceptical about the penetration of the British Raj in the West of Indus but 

nevertheless maintained that: 

It has been sometimes most erroneously suggested that the location and habits 
of these unruly Hill tribes are not without some countervailing advantage to 
us, inasmuch as any invader of India from the North-West would have to take 
or to buy his way through them. Any Christian army, such as the Russian, 
would, it is said, excite heir jealousy and fanatical hostility as much as the 
English, would find in them a formidable obstacle to its advance, and a terrible 
engine for its destruction, however dearly it might have bought an unmolested 
march forward, if compelled to make a retrograde movement.36 

 

This idea indeed bore fruit during the Afghan jihad against the Soviet Union.37 In the 

Cold War, as Victoria Schofield observed, ‘the Durand line was no longer the 

boundary between Pakistan and Afghanistan: it had suddenly become the last line of 
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defence against Soviet Communism’.38 She adds: ‘The North-West Frontier became 

the last foothold of the ‘free’ world before the Russians could reach India; or as was 

even considered possible, the warm waters of the Persian Gulf.’39 While most 

scholars view the region according to political, ethnical and strategic imperatives, 

Marsden and Hopkins, in Fragments of the Afghan Frontiers, provide us with a rather 

different view on this turbulent region. The authors argue that ‘[t]hese spaces are 

inhabited by a diversity of often-fluid communities, as well as complex and shifting 

identity formation’.40 They observe that the region is far too diverse to be categorised 

as Pashtunistan and Baluchistan.41 This chapter seeks to critically examine how these 

spaces after their separation from Afghanistan acquired their ethnic appellations. 

Afghanistan and its borderlands are too diverse to be labelled as a land of a particular 

ethnic group. This chapter reveals how this region converted into non-self-governing 

territorial entities within the British Raj, which, after decolonisation, were allocated to 

the All India Muslim League. The frontiers are neither a Pashtuns-dominated area42 

and certainly not a Baloch-dominated one. These are the territorial units where both 

Pashtuns and Baloch are subjected to discrimination because of their ethnicity. 

 

The international dimension of the Pashtunistan issue further complicates the 

situation. As Elliott has observed, this region has always been ‘a cockpit of 

international rivalry’.43 The creation of the NWFP, as we shall see over the course of 

this chapter, was not only about the advancement of civilisation as ‘the white man's 

burden’,44 but it was also concerned with the protection of India from another 

civilised nation, namely Russia. After the emergence of Pakistan, interference and 

aggression on the Afghan side of the line were justified by the pretext of ‘Muslim 

nationalism’. The idea of Pakistan is stipulated in its constitution under the heading of 

‘Objective Resolution’.45 According to this resolution, ‘Muslims shall be enabled to 

order their lives in the individual and collective spheres in accordance with the 
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teachings and requirements of Islam’.46 The subsequent paragraph of the resolution 

states: ‘Wherein the territories now included in or in accession with Pakistan and such 

other territories as may hereafter be included in or accede to Pakistan’.47 These ‘other 

territories’ are seemingly the Indian Kashmir and the residual Afghanistan. The 

Lashkar-e-Taiba (The Army of the Pure) still operates in Pakistan and frequently 

conducts terrorist attacks across the Radcliffe Line in India,48 and the Taliban and 

Haqqani networks trained by Pakistan’s Inter-Services Intelligence (ISI) are operating 

on Afghanistan’s side of the Durand Line.49 It appears that the emergence of this 

religious sovereignty has further complicated the boundary dispute in the postcolonial 

era.  
 

While the rhetoric of interference in Afghanistan has changed from a ‘civilising 

mission’ to ‘Islamisation’, the control of the trade route to Central Asia continued to 

be the dominant factor. US declassified dispatches reveal the contents of a tripartite 

meeting that took place between Taliban and an Afghan warlord in 1995: 

Several Talibs, Accompanied by two unidentified Pakistanis…. the gist of the 
meeting was that Dostam [Ahmed Rashid Dostom-he is now the vice president 
of Afghanistan] was told that the Taliban had no territorial ambitious in the 
north and that Dostam should not oppose them. Should the religious student 
succeeded in opening the Kandhar-Kabul Road, their stated intent was to 
declare Kabul an open city. In that event, Dostam was asked to agree to open 
the Salang tunnel… He need not worry about the Taliban, because Pakistan 
can take care of them. Dostam was reportedly asked to agree, in the event the 
Taliban opened the Kandhar-Kabul Road, to open the northern Salang Road, 
which was described as ‘vital’ to Pakistan’s planned central Asian trade.50 

 
The frontier problems were certainly not unfamiliar to the great powers. As Curzon 

commented, ‘Frontiers are the chief anxiety of nearly every Foreign Office in the 

civilised world’. 51  According to Collin Davis, ‘any Great Power which fails 

adequately to protect its frontier ceases to be great; any empire that neglects this 
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important duty of self-preservation is eventually overthrown’.52 However, the key 

question is yet to be answered: where are the frontiers of the great powers and 

empires? The policy to expand the frontiers of civilisation is, according to Holdich, a 

process ‘which gradually produce[s] order out of barbarism, and finally spread[s] 

civilisation through uncivilised spaces’.53 But certainly in the nineteenth century, the 

civilising mission in the northwest frontiers was a catastrophe not only to Afghans but 

also to the British Empire. Evan Bells observed: 

What have we gained – what has the cause of civilisation and progress gained 
– by all this bloodshed, by all this lavish expenditure of money and munitions 
of war, by all this display of valour, military skill, and laborious energy? What 
profit or glory do we get, what benefit do we confer, what example or lesson 
do me give, by periodically burning the villages, cutting down the fruit-trees, 
destroying the crops, and taking of the lives of our turbulent and treacherous 
neighbours? Of course these unruly borderers are always in the wrong; they 
are incorrigible marauders, hereditary brigands, and require periodical 
chastisement. But this periodical chastisement has worked no cure. The 
infliction of such punishment by a great, powerful and enlightened nation may 
be a just and necessary act, but it ought to be effectual. There seems to be little 
glory and less profit, when the revenues of India, and the blood of British 
soldiers are annually wasted in carrying out a penal process that is neither 
exemplary nor reformatory, from which we reap neither reparation for the past 
nor security for the future.54 

 

He adds:  

In short, the state of our North-West frontier is utterly intolerable, and 
promises to become worse instead of better. No one holds out any hope of 
permanent improvement, or offers any plan for the pacification and settlement 
of the Hills, except that which amounts to the invasion and conquest of a part 
of Afghanistan, a bloody, tedious, and costly enterprise in itself, with endless 
complications and incalculable consequences.55 

 

The process of ‘Islamisation’ also devastated the peoples of the region in the 

postcolonial era. According to a recent Human Rights Watch report:  

Pashtuns live in the Federally Administered Tribal Areas (FATA), the 
embattled area bordering Afghanistan that in recent years has endured attacks 
by the Taliban armed group, government military offensives, and US drone 
strikes. FATA is still governed by colonial era regulations that allow 
‘collective punishment’ for entire communities, including property 
destruction, and largely denies people access to courts to enforce their rights. 
In 2016, when about a million displaced residents returned home following 
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2014 military operations against the Taliban, they had to produce special 
identification cards not required of other Pakistanis.56 

 

In February 2018, the authorities in Punjab, located to the east of the Indus, ‘[i]ssued 

a notification asking the population to keep an eye on suspicious individuals who look 

like Pashtuns or are from the Federally Administered Tribal Areas, and to report any 

suspicious activity by them’.57 Reading the history of the region and following the 

current events recalls William Faulkner’s remark that ‘[t]he past is never dead. It’s 

not even past.’58 It seems to me the Indus river still determines the identity of peoples, 

such as who is a real ‘Pakistani’ or an Indian Muslim, and who belongs to the Ilaqa-e- 

Ghair. I am mindful of the assertion that space is a ‘sphere of a dynamic 

simultaneity’59 and that ‘it is always in the process of being made. It is never finished; 

never closed’.60 But the space between the Durand Line and the Indus is, at least in a 

political sense, frozen in time. From the colonial era up to today, oppression and 

resistance are the marks of the people of the region.61 The new Pashtuns’ Tahafuz 

Movement has been labelled by Pakistan’s army as a ‘fifth generation hybrid war’;62 

while to its predecessor, the region was the ‘chief anxiety’ of all civilised powers. 

 

 

Part II: The Last Review Before the Sunset 

 

By the end of the nineteenth century, the British Empire was at its zenith.63 The 

phrase ‘the sun never sets on the British Empire’ was not a myth; it was a reality.64 In 

January 1899, Lord Curzon was appointed viceroy of India (1899–1911). He believed 

that ‘[a]s long as we rule India, we are the greatest power in the world. If we lose it, 

we shall drop straight away to a third-rate power.’65 Caldwell Lipsett, in his book 
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Lord Curzon in India, writes that the most difficult and never-ending threat to the 

British Empire in India was ‘furnished by the turbulent and blood-thirsty Pathan tribes 

on our north-west frontier, who are within our sphere of influence, but have never 

been thoroughly controlled by us.’66 However, this was not a rare occurrence; as 

Michel Foucault says, ‘where there is power, there is resistance’.67 

 

According to Arthur Swinson, when Curzon was appointed as viceroy ‘the 

Government of India was still desultorily digesting the lessons of the 1897 revolt; 

trying to make up its mind what was wrong, and how it should be put right’.68 The 

cause of the 1897 revolt was the Durand Treaty. Holdich says that when the treaty 

was signed, people ‘knew very little till the matter was explained to them by their 

mullahs’.69As soon as the people ‘heard of the boundary that was to be placed 

between them and their country of refuge [Afghanistan]… they saw nothing short of 

annexation... How could they think otherwise? It was a strike… for their 

independence’;70 and they revolted. For this reason, the formulation of ‘[a] stable 

Frontier Policy’ and ‘the creation of the new Frontier Province’71 were Curzon’s 

priorities. The formulation of any policy regarding Afghans or Afghanistan would 

certainly bring Russia under close scrutiny. As an editorial in The Telegraph stated in 

1901, ‘[i]t is indeed impossible to think of Afghanistan without our thoughts turning 

instantly to Russia’.72 By fixing Afghanistan’s north-western boundaries, the British 

Raj was determined that Russian could not reach India. According to Holdich, ‘Russia 

cannot step [in India] without violating Afghanistan, and the violation of Afghanistan 

may (or may not) be regarded as a “casus belli”’.73 The British, via the occupation of 

Peshawar and a number of treaties with the Afghan rulers, had created multi-layered 

frontiers for the protection of India. The creation of these frontiers, as Curzon put it,  

Gave Great Britain not a single or double but a threefold Frontier, (1) the 
administrative border of British India, (2) the Durand Line, or Frontier of 
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active protection, (3) the Afghan border, which is the outer or advanced 
strategical Frontier.74  

 

Furthermore, contrary to other Russophobes, Curzon believed that Russia had no 

desire to invade India. In his book Russia in Central Asia, which appeared in 1889, he 

wrote: 

[The Russia] object is not Calcutta, but Constantinople, not the Ganges, but 
the Golden Horn. He believes that the keys of the Bosphorus are more likely 
to be won on the banks of the Helmund than on the heights of Plevna. To keep 
England quiet in Europe by keeping her employed in Asia, that, briefly put, is 
the sum and substance of Russian policy.75  

 
However, by the time Curzon was appointed as viceroy, the situation had changed. 

Russia was interfering in Africa by supporting the anti-British movements. 76 Swinson 

says that Curzon upon his arrival in India also ‘became conscious that Russian 

influence in Persia was increasing again’.77 Moreover, the Russian government also 

‘expressed its intentions of establishing direct relations of a non-political nature with 

Kabul’.78 While researching the archival documentations at the British Library, I 

noted that on 17 May 1890 the Foreign Office acknowledged receipt of ‘a 

Memorandum, which had been communicated by the Russian Ambassador to the 

Foreign Office in London, concerning direct relations between Russia and 

Afghanistan’.79 This was when the Russians extended their railways in the vicinity of 

Herat province in Afghanistan. The ‘secret dispatches’ clearly demonstrate the panic 

within the British Empire. These dispatches also reveal that the Empire had become 

suspicious of Amir Abdul Rahman Khan. Lipsett writes that Curzon was aware that 

‘wily old Amir was not entirely loyal to us [the British]. He was not averse to causing 

us annoyance.’80 According to Davis, ‘the political propaganda, instigated directly or 

indirectly by the Afghan Government, has been a potent cause of unrest among the 

tribesmen.’81 Despite the fact that the amir was causing some discomfort to the 
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Empire, Curzon considered him to be ‘a strong and, in many respects, a wise ruler’.82 

The fact that the amir was causing trouble was not that important, since oriental rulers 

in general and Afghan rulers in particular were considered to be manageable enemies. 

The factor that made the amir a ‘wise ruler’ and ‘the Great Ameer’83 in British eyes 

was his lack of interest in building a relationship with Russia. Curzon believed that ‘a 

weaker or less crafty ruler may not recognise that point so clearly’.84 

  

The amir never showed any interest towards Russia, as he was certain that Russians 

would not invade Afghanistan. A British agent who interviewed him in January 1900, 

reported:  

He [the amir] had put himself in the place of the Russians and viewed the 
situation from their side, for he had spent many years in Russia and knew 
them and their ways and policy, and he found they feared Afghanistan, for a 
war with them meant a general rising of Islam which would also spread 
through Russian Asia, and she had not enough troops to stand such a rising, 
and insecurely holds the Mussalman countries she has conquered, for they 
hate her, and Russia with ten times her power could not fight Afghanistan and 
India successfully.85  

 
Despite the amir’s opinion, the British Empire was deeply sceptical of Russia’s 

manoeuvres, especially in establishing a direct relationship with Afghanistan. The gist 

of the following dispatches and enclosures reflects this.86 The first enclosure was the 

letter of General Tumanoff to the amir, dated 4 April 1899, in which he ‘announces 

the arrival of the new Russian railway at Kushk , near the frontier of Your Highness’s 

dominions, and says that this railway will bring prosperity to the commercial relations 

of Russia and Afghanistan’. 87  There were also reports from unofficial sources 

regarding Russo-Afghan relations. The Foreign Department reported: 

The communications that have recently passed between the Russian political 
agent at Bokhara and an Arab merchant of Balkh, who had been dispatched to 
Bokhara on commercial business by the Amir and through whose agency the 
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Russian representative at that place appears to have attempted to enter into 
direct correspondence with His Highness.88 

 
The amir once again turned a doubtful ally and Afghanistan was subjected to a trade 

embargo. The Foreign Department wrote to the viceroy: 

We conceive it to be our duty to address Your Lordship upon the question of 
the unrestricted importation of arms and ammunition into Afghanistan under 
the arrangements that have concluded with His Highness the Amir [in 1882]… 
The policy thus inaugurated has been pursued ever since with only two 
intermission: firstly in 1893 [compelling the amir to sign the Durand Treaty], 
in the Viceroyalty of Lord Lansdowne… secondly in 1897, in the Viceroyalty 
of Lord Elgin, when the traffic was again stooped in consequences of the 
interruption of communications caused by the tribal rising along the North-
West Frontier.89 

 
Under the terms of the Durand Treaty, the British were under the obligation to 

provide ‘warlike materials’ to the amir. The Foreign Office suggested: 

We shall watch consignments carefully. No other measures appear desirable, 
and no restrictions admissible, in view of the last clause of the Durand 
Agreement, unless imports become extravagantly large, when the whole 
position might need reconsideration.90   

 
The report further stated: 

In November 1898… imports have become so extravagantly large as to 
constitute a grave source of danger, and to demand serious reconsideration at 
the hands of Her Majesty’s Government…. while we have no sufficient cause 
to doubt the general loyalty of the Amir, and may accept his implied 
assurances that it is for use against a northern foe that these warlike munitions 
are being amassed, we cannot shut our eyes to the fact that in so unsettled a 
country as Afghanistan events may occur… which may place these arms in the 
hands of those who may conceivably be arrayed against us…91  

  

The amir, dismayed by the embargo, wrote to the British: 

This sort of order issued by the Governor General of India stating that goods 
and warlike materials should not be sent to His Highness’s country is owing to 
his misunderstanding of the real cause of troubles, and he issued this order 
without any cause, and the real cause of these troubles in the frontier is owing 
to the first negotiations of the government of India, in which it is promised 
that these tribes will be forever independent, and after that the government of 
India tried to bring these tribes at once under its rule. And because of such 
hurry the tribes then were frightened, and stood at enmity against the 
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government of India… These frontier tribes have with them such circulars and 
promise from the government of India, which show that they are independent 
tribes, and they were independent for years and years, and the government of 
India tried to bring them under its rule at once. Everything is done by the 
government of India itself…92 

   
The relationship between the British and the amir was eccentric. The British Empire 

was supplying arms to the amir for the protection of his realm against a common 

enemy, Russia. The amir, on the other hand, was utilising these ‘warlike materials’ for 

the protection of residual Afghanistan against his ally, Britain. This arrangement was 

not acceptable to the British. The viceroy wrote to the amir: 

It is said what is the advantage therefore of allowing all these guns and rifles 
and cartridges to enter Afghanistan when we have no knowledge of how or 
where they may be utilisd? Above all it is said – I know not whether this is 
correct or not – if it is true that all these arms and warlike materials are 
required in order to resist an attack from Russia upon Balkh or upon Heart, 
and if that be the weak side of Afghanistan, how comes it that at the present 
time so many of the Afghan regiments are stationed at posts near to the British 
frontier, where no enemy threatens, instead of near to the Russian frontier, 
where the true danger lies?93  

 
The amir was already disappointed with his ally after the conclusion of the Durand 

Treaty. In his biography, he wrote: 

If they [the frontier tribes] were included in my dominions, I should be able to 
make them fight against any enemy of England and myself... But if you should 
cut them out of my dominions, they will neither be of any use to you nor to 
me.94 

  
Throughout this tense relationship, Russia showed interest in Afghan affairs. The 

amir’s tone had changed and his message to the Foreign Office was clear, writing that 

‘[i]f I am loyal, as they say, they should give me this war material – it is necessary for 

my country. If I am not loyal, they should say so, that I may buy elsewhere’.95 The 

word ‘elsewhere’ was subjected to close examination by the colonial administration. 

The amir started playing the ‘Russian card’, a strategy, which has been utilised to this 

day by Afghan rulers.96  
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Curzon had to review the entire situation: the position of the opportunist amir of 

Afghanistan; Russia’s intention of dealing with the Afghans directly; and the tribal 

uprising. These developments in the north were perceived as a threat to the Empire. 

According to Lipsett, Curzon had reached the conclusion that ‘Afghanistan has 

hitherto been regarded as the weak spot in our defence.’97 Intelligence reports and 

military assessments indicated that the possible invasion of India by Russia would 

take place from ‘the three strategic lines of advance, i.e. Pamir, Kabul and Heart’.98 It 

must be mentioned that the control of these lines was crucial to the British in dealing 

with the ‘Central Asia Question’. The countries of Central Asia were described by 

Curzon as ‘pieces on a chessboard upon which is being played out a game for the 

dominion of the world’.99 The British policymakers believed that ‘who rules Eurasia 

controls the destinies of the world’. 100  For a complete domination of Asia, 

Afghanistan should be incorporated into the British Raj. The ‘forward policy’ was 

once again activated. In parliament in 1898, Curzon said:  

It is clear that at sometime or other we may have to advance to the external 
frontier of which I have been speaking (the Oxus), or at any rate to take up a 
forward, although a less forward position, on the line of Kabul, Ghazni and 
Kandahar.101 

 
Curzon decided to turn the frontier of the British ‘sphere of influence’ into a border 

before expanding its frontier further towards Afghanistan.102 The creation of borders 

‘desired in effect the extension of the Pax Britannica up to the Durand line’,103 and 

that in turn required the creation of a province, which was named as the NWFP. This 

name is rather unusual for a province within a great empire, as the frontier of the 

Empire was constantly changing. There was a time when Punjab was known as the 

North-West Province of India until a new frontier province was carved out of it.104 

For the protection of Punjab, the British Empire kept its hold on the Afghan province 
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of Peshawar, which was occupied after the first Sikh War in 1849.105 Holdich 

comments that the occupation of Peshawar and other Afghan districts exposed the 

Empire ‘directly to that line of the frontier which has been called “unscientific”’.106 

The British Empire decided to create a ‘scientific frontier’ with Afghanistan. In this 

respect, the Gandomak Treaty was a great achievement.107 Disraeli sent a flattering 

letter to Lord Lytton, crowing that ‘we have secured a scientific and adequate frontier 

for our Indian Empire’.108 After the conclusion of the Gandomak Treaty, Baluchistan 

appeared. The protection of British Baluchistan required new frontiers, which were 

subsequently created in 1893 – the Durand Line. After the creation of the Durand 

Line, the empire did not expand any further, hence the region remained the NWFP.  

 

The province was divided into ‘settled’ and ‘unsettled’ areas,109 the former referring 

to the urban areas, and the latter to the villages and hills inhabited by the Afghan 

‘tribesmen’. The terrain of the unsettled areas made that tract of land unconquerable, 

and for this reason its inhabitants acquired the title of ‘savage tribes’110 and ‘the 

bloody border’.111 Despite these classifications and designations, British scholars and 

politicians believed that the NWFP was the land of Afghans.112 Evan Bells asked: 

Who are these unruly neighbours, against whose attacks our magazines are to 
be protected in this expensive stronghold? The Afghans? Not the Afghans who 
are under the Government of the Ameer -but “the hostile tribes” who are under 
no Government at all...113 

 

There is no doubt that the Afghan rulers lost control over the NWFP. However, 

according to British statesmen such as Sir George Campbell  

In every sense of the word [the people of the region] are the purest Afghans. 
In fact, the greater part of the real and true Afghans, in language and character, 
are those tribes that lie between our frontier and the frontier of the Ameer of 
Afghanistan.114 
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Furthermore, according to William Henry Merck, the Chief Commissioner of the 

NWFP of British India (1909–1910), ‘Pashto, the language of the Pathans, holds a 

supreme linguistic position… in the independent territories [tribal area] without 

exception’.115 Hence, the creation of the NWFP would have required the separation of 

this space from the Indian province of Punjab. In the view of Olaf Caroe, ‘[t]he main 

purpose served by the creation of the Frontier Province was a recognition of the 

Pathan conception of oneness’.116 He observed: ‘The separation of NWFP from the 

Punjab did not prove in many ways as painful an operation… for the trans-Indus 

regions had never been part of it historically or geographically, and the Pathan tribes 

had their own language and ethnic background.’117 

 

However, Curzon could not execute his plans completely; the northwest frontiers of 

the great empire did not extend any further. The political dynamics of the world had 

changed. The deterioration in Anglo-German relations and the Russian defeat in the 

1905 war with Japan118 led to an Anglo-Russian entente.119 The frontiers of the 

British Raj were crystallised. On 31 August 1907, a Convention was signed in St 

Petersburg120 according to which Persia was divided into spheres of influence.121 The 

second part of the Convention122 laid down that ‘Russia, on her part, recognises that 

Afghanistan is outside her sphere of influence and undertakes to dispense with her 

agents there and to deal with the Afghanistan government through England as an 

intermediary’.123 The British for their part undertook not to annex or occupy any part 

of Afghanistan.124 Ellsworth Huntington wrote that Russia also ‘exacts from England 

the assurance that the latter will not incite the warlike Afghans to take threatening 

measures against Russian possessions’.125 Swinson argued that ‘[t]he Great Game was 

over’.126 Arguably, however, it was not ended; rather, it was merely interrupted. 
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However, after 1907 the British did not extend their frontiers towards the Oxus, and 

the Afghans did not extend theirs towards the Indus.  

 

The sun gradually set over the realm of the great Empire, and the artificial Durand 

Line remained the limit of sovereignties between the British Empire and the rulers of 

Afghanistan. However, as James Spain has put it, on both sides of the line ‘lingered 

warrior tribesmen bound together by a common language and literature, an ancient 

and well-defined code of honour’.127 For this reason, certain parts of the boundary line 

have remained undemarcated up to the present day.128 The unsettled areas did not 

experience the Pax Britannica despite Curzon’s assurances that ‘no policy in the 

world can resist or greatly retard that consumption’.129 Edward Said remarked that 

‘[i]n human history there is always something beyond the reach of dominating 

systems’.130 The tribesmen, as James Elliot observes, remained ‘not fully-fledged 

British subject[s] in the legal sense of the term’.131 Charles Norch argues that ‘[t]he 

Durand region has been analysed as an ungoverned space’.132 However, it appears 

that ‘this is a space that has been shaped powerfully by a poorly understood colonial 

legacy, as well as invisible histories of everyday movement that are rarely the focus of 

scholarship or popular reporting’.133 Marsden and Hopkins argue that the ‘[f]rontier 

was, and is not only a space of uncontrolled freedom, but also one that binds, 

connects and thus helps to forge powerful forms of solidarity, community and 

collective identity that endure across time and space’.134 However, the lack of 

knowledge about this space exposed the peoples of the region to the American drones 

and the possible use of a neutron bomb by Britain.135 On 7 September 2015, Pakistan 

also tested its own ‘locally manufactured drone… in the country’s violence-plagued 

northwest’.136  
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In the last part of this chapter, I will examine Ghafar Khan’s struggle for the Afghan 

right to self-determination, as well as Sir George Cunningham, the governor of the 

NWFP (1947–1948), who ‘had piloted the Frontier Province through one of the 

greatest storms of its history’.137  

 

 

Part III: Abdul Ghafar Khan and his Quest for Self-Determination  

 
Abdul Ghafar Khan (1890–1988) was an Afghan secular nationalist about whom 

George Cunningham wrote: 

My rough impression of Abdul Ghaffar Khan, on this short acquaintance, is 
that his chief object is genuinely the social and economic improvement of the 
Pathan; that he is not bitter against the individual British Officer, though he 
dislikes our system of government – not unlike the South Irish.138  

 
However, he ‘spent a lifetime advocating nonviolence to achieve his political aims – 

and at least 25 years in British and Pakistani jails for doing so’.139 Khan came into the 

forefront of frontier politics for the first time when he migrated to Kabul in 1920 

together with thousands Pashtuns from the NWFP.140 This was the time when Indian 

Muslims affiliated to the Khilafat movement also migrated to Afghanistan.141 The 

immigrants were seeking the assistance of Amir Amanullah Khan in their struggle 

against the British Empire. The amir was not keen to assist any anti-British movement 

while negotiating the peace treaty with Britain. To make the situation even more 

complicated, the Bolsheviks also planned to infiltrate these anti-British immigrants.142 

The amir returned all immigrants from Afghanistan to maintain the neutrality of his 

famous yet weak and poor country.143 However, on 28 February 1921, he signed the 

Treaty of Friendly Relations with the Russian Socialist Federated Soviet Republics.144 

                                                
137 ‘Cunningham Memoirs’, Mitchell (1968), p. 121. 
138 Mitchell (1968), p. 74. 
139 ‘Abdul Ghaffar Khan, 98, a Follower of Gandhi’, New York Times, 21 January, 1988, available at 
http://www.nytimes.com/1988/01/21/obituaries/abdul-ghaffar-khan-98-a-follower-of-
gandhi.html. 
140 K.H. Ansari (1986), p. 552. It should be noted that there were different stages of migration and that, 
for this reason, the number of immigrants are not accurate. The leaders of the Khilafat movements 
initiated their anti-British activities before 1919 with the support of the Turkish-German Alliance; see 
Ludwig W. Adamec (1967). 
141 See A.C. Niemeijer (1972). 
142 Muzaffar Ahmad (1970), pp. 50–51; Muzaffar Ahmad (1962). 
143 The Bolsheviks were not happy about the Amir’s decision; see Manabendra Nath Roy (1964), 
Memoir, pp. 419–20.  
144 See J.C. Hurewitz (1979), pp. 245–49. 



	 165	

 

The amir advised Ghafar Khan that he should return to Peshawar and play a role in 

reforming the Afghans of the NWFP. Khan and his companions, upon their return to 

Peshawar, ‘were arrested and imprisoned’.145 After his release, Khan launched the 

Anjuman-I-Islah-ul-Afghania (Society for the Reform of Afghans) to promote social 

and educational work in Peshawar.146 These social reforms gradually turned into a 

political struggle when Khan was arrested under the ‘Frontier Crimes Regulations’ 

and sentenced to three years’ imprisonment.147 Khan’s struggle for independence and 

the enlightenment of Afghans resulted in a natural alliance between the colonial 

officers and mullahs. Shiva Ramu writes that Khan immediately realised that the 

‘Mullahs of the Province were in the pay of the British’.148 Mullahs opposed the 

reforms on the grounds that ‘[i]f we wanted education it implied our love for money. 

Therefore for this crime we would burn in this life and in hell after.’149 According to 

Banerjee, despite the many difficulties, ‘society continued to promote Pashto 

language and literature’. 150  Stephen Rittenberg argues that Khan nurtured ‘the 

Pakhtun’s sense of ethnic nationalism in the NWFP’.151 In 1929, Khan formed the 

organisation known as Khudai Khitmatgar (or Servants of God), which, according to 

Swinson, ‘recruited young Pathans for the fight against British rule’.152 Most of them 

were poor and could not afford any elaborate uniform, so shirts were dyed in brick 

dust and the organisation gained the name by which it is more commonly remembered 

– the ‘Red Shirts’.153 In Banerjee’s account of the creation of the Red Shirts 

movement, Khan was inspired by ‘his Christian school master’;154 however, the 

Empire took a rather different view. The viceroy stated: 

Although it may be true that the Red Shirts movement was not inspired by the 
Bolsheviks, there was a good deal of communistic doctrine (including the use 
of sickle and hammer badges) connected with it. So the ‘red shirt’ was not 
entirely an inappropriate term and I think it served its practical purpose pretty 
successfully.155  
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In 1929, the Red Shirts movement was thrown into turmoil when Afghanistan’s 

secular regime collapsed. This government collapse was caused by both internal and 

external factors. King Amanullah’s rapid process of modernisation and 

Westernisation in Afghanistan made him unpopular among the conservative elements 

of Afghan society.156 However, his revolutionary and anti-colonial sentiments made 

him very popular within India and the Soviet Union. In 1924, Joseph Stalin, then the 

General Secretary of the Communist Party of the Soviet Union’s Central Committee, 

claimed that ‘[t]he struggle that the Emir [Amir] of Afghanistan is waging for the 

independence of Afghanistan is objectively a revolutionary struggle, despite the 

monarchist views of the Emir and his associates, for it weakens, disintegrates and 

undermines imperialism’.157 After the recognition of Afghanistan by the Soviets, 

Lenin said to the Afghan ambassador that ‘the great historical task befell it of 

unifying around itself all the enslaved Muslim nations, and of leading them on the 

path of freedom and independence’.158 The amir’s popularity in India also reached the 

point where, on 4 May 1921, Gandhi wrote: ‘I would, in a sense, certainly assist the 

amir of Afghanistan, if he waged war against the British Government. That is to say, I 

would openly tell my countrymen that it would be a crime to help a Government 

which had lost the confidence of the nation to remain in power.’159 It appears that the 

British Empire decided that the amir should be toppled. 

 

Ayesha Jalal, in her seminal work Self and Sovereignty, wrote that in Afghanistan 

Lawrence of Arabia, otherwise known as ‘Pir Karam Dad’, incited the Islamic 

insurgency against the secular Afghan amir.160 I conducted research at the British 

Library and noted that in May 1928 Thomas Edward Lawrence (1888–1935) was 

posted to Miransha (on the British side of the Durand Line) where he allegedly incited 

and armed Afghan tribes in toppling the secular regime of Afghanistan.161 The British 
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government rejected this allegation, dubbing it ‘Russian propaganda’.162 On 14 

October 1928, P.J. Patrick issued a note in which he stated that:  

I certainly think that if in the course of administrative routine T. E. Shaw 
[Lawrence] could be transferred to an air force station further from the Durand 
line it would be an advantage. The proposed prosecution of [the] ‘forward’ 
seems to be using a hammer to smash a nut especially as the canard produced 
by the Russian papers.163 

 
However, it was not only the Russians; the Afghan authorities also believed that 

Lawrence was behind the uprising, and for this reason an arrest warrant was issued for 

him.164 The Italian government also made the same allegation against Lawrence. The 

British Legation in Tehran, in a letter to the Secretary of State for Foreign Affairs, 

dated 1 March 1929 and headed ‘The Event in Afghanistan’, attached an extract from 

the Italian legation in Tehran dated 28 February 1929. This extract states that 

Lawrence  

Called himself a Dervish and a monk and alleged that he was born in Bokhara. 
By this means he became able to be intimate with the tribes and began 
subsequently to distribute among tribes money and arms and provoked them 
against Ammanullah. Indeed there is no doubt about the instigations of 
Colonel Lawrence in [the] Afghan frontier; this fact is proved when we see 
that after his departure from Peshawar to England the different parties of 
England who oppose the Government showed a demonstration against the said 
Colonel in front of the Houses of Parliament and burnt his photo saying that 
all his notions were against human and moral principles.165 

 
J.E. Hoare of the South and South Asia Department at the Foreign and 

Commonwealth Office prepared a research paper dated 28 August 1979 under the 

heading of ‘Lawrence of Afghanistan: Making of a Myth’. He concluded his research 

by suggesting ‘it was perhaps a singularly foolish move of the R.A.F to post 

Lawrence to India in 1927 and even to post him to the north west frontier’.166 

Whatever the truth regarding the British involvement in the toppling of Amanullah 

Khan, the reality is that on 14 January 1929, the amir fled from Afghanistan due to a 

religious uprising and Afghanistan plunged into civil war. At this juncture, 
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Habibullah, known as Bacha-e-Saqao (son of the water carrier), an illiterate bandit 

from the Kalakan district of Kabul, claimed the throne of Afghanistan (January–

October 1929). Habibullah was involved ‘in the jihad against the Bolshevik conquest 

of Bukhara’.167 Thomas Ruttig, on the basis of Habibullah’s decrees, demonstrates 

that after assuming power in Afghanistan,  

He made Sharia the only law of the land, ordered that men should not shave 
and should wear the turban again, and women the hijab…He decreed that 
women should not to leave the house without a mahram, closed girls (and 
many other) schools... His fighters had free rein to loot and kill, and even in 
the foreword of his ‘autobiography,’ his rule is referred to as the ‘Reign of 
Terror’.168 

 

However, Ghafar Khan continued with his struggle for independence and the 

promotion of secularism on the British side of the Durand Line. After the collapse of 

the regime in Afghanistan, Ghafar Khan made an alliance with Congress to counter 

the spread of reactionary ideas. According to Talbot, ‘Khan allied with them 

[Congress] in the freedom struggle and the quest for Hindu-Muslim unity, but 

specifically Pashtuns’ interests remained his first priority’.169 In 1935, the NWFP 

shared in a further advance towards self-government as a result of the Government of 

India Act 1935.170 In the 1936 elections, the Red Shirts emerged as the largest party in 

the NWFP.171 The Muslim League could not secure a single seat in the provincial 

assembly.172 Apparently the lack of popular support in Muslim-dominated areas did 

not affect the All India Muslim League and its leader Jinnah, as they had alternative 

support. Jinnah, in his speech in Delhi on ‘Pakistan Day’ on 23 March 1942, declared: 

We know that if the British government are broken we are also in danger… 
League is [the] only authoritative organisation of Muslims. We cannot tolerate 
Muslims in [the] camp of enemy. Non-League Muslims are traitors in [the] 
enemy camp.173  

 

                                                
167 David Edwards (2002), p. 312. 
168 Thomas Ruttig (2016), ‘Who Was King Habibullah II? A Query from the Literature’ available at 
https://www.afghanistan-analysts.org/who-was-king-habibullah-ii-a-query-from-the-literature/ 
[accessed 12 January 2019].  
169 Talbot (2005), p. 83. 
170 Swinson (1967), p. 319. 
171 V.P. Menon (1997), p. 55. 
172 Eamon Murphy (2013), p. 35. 
173 Telegram of Marquess of Linlithgow to Mr Amery, 24 March 1942, ‘The Summery of Press 
account of Speech by Jinnah at Pakistan Day – public meeting in Delhi on March 23rd’, in The Transfer 
of Power in India 1942 to 1947, vol. I (H.M.S.O); pp. 465–68. Hereafter referred to as Transfer of 
Power.  



	 169	

It is interesting to note that although Pakistan Day was being celebrated in Delhi, 

nobody knew the meaning of ‘Pakistan’. In 1942, the viceroy of India, Marquess 

Linlithgow, in a telegram to Leopold Amery, wrote: ‘Jinnah has been at great pains 

not to define exactly what means by that blessed word.’174 He further stated: 

Khizar Hayat [of the Unionist Party], the new Premier of the Punjab… was 
clearly profoundly uneasy at the Punjab position so far as Pakistan is 
concerned, and told me that he felt that Pakistan, deeply tinged as it was with 
religious prejudice… the only proposal he could put to me was that His 
Majesty’s Government should ask Jinnah to define exactly what Pakistan was, 
so that if his proposals were unreasonable they should be on strong ground to 
turn them down.175   

 
The viceroy, on the other hand, was not keen to compel Jinnah to define his Pakistan, 

as it would make  

Jinnah... think that we were taking him so seriously that we wanted him to 
define his proposition more precisely. From his own point of view half the 
strength of his position is that he has refused to define it: and I am certain that 
he would refuse to define it now if asked to, save on quite unacceptable 
conditions! While in any event if he were to define in response to a request 
from us, he would be bound to pitch his claims preposterously high.176  

 
Despite the Empire’s support for an undefined Pakistan and radical mullahs, the Red 

Shirts remained the dominant political and democratic force in the province. Roger 

Lumley, the Governor of Bombay (1937–1943), after his discussion with Jinnah in 

1942, reported that in the Muslim-majority areas of India in general and ‘in the North-

West Frontier Province [in particular] he [Jinnah] would openly admit that he had 

failed’.177 A year before the emergence of Pakistan, the 1946 elections took place, 

which was a very important test of the legitimacy of Pakistan in the NWFP. Sir 

Penderel Moon recounts that the Muslim League fought the election ‘on the issue of 

Pakistan’.178 The League leaders declared that ‘[i]f the Muslims voted in favour of the 

League in the 1946 election, the League will be entitled to ask for Pakistan without 

any further investigation or plebiscites’.179 The Muslim League was once again 
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defeated in the NWFP.180 On 3 June 1947, when the partition of India was announced, 

the NWFP was governed by an elected ministry of Dr Khan Sahib who was against 

the All India Muslim League and its demand for Pakistan.181 In the NWFP, the strong 

sense of Pashtun ethno-nationalism, the presence of negligible poor Hindu minorities, 

and the lack of Urdu speakers made the idea of Pakistan completely redundant. Talbot 

claims that, to Pashtuns, ‘it was inconceivable that they might be ruled by non-

Muslims’ 182  simply because ‘they were socially and politically dominant’. 183 

However, in Timothy Nunan’s account, ‘[a]fter 1947, when Partition in the Indian 

Subcontinent turned millions of “Pathans” into Pakistanis, Kabul began agitating for 

the formulation of “Pashtunistan”, a proposed Pashtun nation-state to be carved out of 

the Pakistani frontier’.184 But it seems that the peoples of the NWFP had already 

rejected the notion of Pakistan before 1947 and that the British knew this fact. 

Therefore, Lord Mountbatten said that: 

The Frontier position involves particular difficulty for me. At the last election 
the Moslem League had definitely been defeated on the Pakistan issue, and 
even Rab Nishtar, a Moslem League leader of the first rank at the national 
level, was not returned.185  

 

Lord Mountbatten, after his official visit in April 1947, declared that ‘the political 

future of the Frontier Province would be decided by a plebiscite’.186 It appears that the 

British Raj already acknowledged the Pashtuns’ right to self-determination. However, 

in the referendum two options were offered to the people of the province – India or 

Pakistan – ‘independence’ and reversion to Afghanistan were not on offer. Arthur 

Swinson records that ‘Nehru… suggested to Mountbatten that the terms of the 

Referendum should not be whether the Frontier Province should go to Pakistan or 

Hindustan but whether it should become an independent state’.187 Nehru was aware 

that ‘Khan Sahib had already mooted the idea of Pakhtunistan (or Pathanistan) which 

had found some favour’.188 Khan boycotted the referendum held in July 1947.189 In 
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Swinson’s account, the ‘Khan brothers had intrigued till the last moment, trying to 

convince the people that to join either Pakistan or India would be equally disastrous; 

that the Pathans must now struggle for complete independence’.190 However, as the 

Muslim League remained the sole contender in the referendum, and as ‘there was no 

opposition vote at all, and in accordance with the viceroy’s announcement, the North 

West Frontier Province in due course became a part of Pakistan’.191 As far as the 

tribal area is concerned, Elisabeth Leak claims:  

Upon independence Pashtun tribes could make further choices-whether to join 
Pakistan or Afghanistan, or pursue independence. Despite the reluctance of 
some leaders, such as the Faqir of Ipi, the vast majority of the tribal jirgas 
opted to join Pakistan, arguably in order to take advantage of remaining 
colonial subsidies, infrastructures, and an administrative system that 
effectively left them to govern themselves.192  

  

Allen Campbell-Johnson, who accompanied Lord Mountbatten, provides us with a 

rather different account: 

We then turned back to Landi Kotal, where Mountbatten met the tribal Jirga of 
Maliks (elders) representing the Afridi, Shinwari, Zakahe, Malikdin, Sipah, 
Salmani and Kullaghori clans… The Jirga itself was a colourful assembly... 
Their spokesman, one Khan Abdul Lalif Khan, who spoke in Pushtu translated 
by Caroe, put forward at some length, and with occasional supporting 
interjections from his fellow leaders, the various demands. Several of these 
were of a local character, but on the wider front he pleaded that, in the event 
of the British Government vacating India, the Khyber should be returned to 
them. Moreover, he made it clear that while they belonged to no particular 
party [All India Congress and All India Muslim League], their sympathies 
were with their Moslem brethren. Indeed, he indulged in a considerable anti-
Nehru and anti-Hindu diatribe. Nehru, who was actually stoned when he 
visited the Frontier last year, had warned Mountbatten to expect a hand-picked 
Jirga.193 

 

It appears that neither in the settled nor in the tribal areas were the option of 

independence and joining Afghanistan offered to the peoples of the region. The 

imposition of the rule of the All India Muslim League or Pakistan in the north of the 

Raj was inevitable. Jinnah, as Schofield has observed, ‘was a stranger to the North 

West Frontier. Born in Karachi, he had lived in Bombay until partition.’ 194 

Furthermore, after the experience of the 1936 and 1946 elections, Jinnah was aware 
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that he could not rule his newly emerged Muslim homeland in general and the NWFP 

in particular without British support. Lord Ismay, the Chief of Staff to Lord 

Mountbatten, wrote: 

Shortly after Jinnah announced that he proposed to be Governor-General of 
Pakistan, he said that he would like to have a British Governor for all the 
Provinces. In particular, he was anxious to get Sir George Cunningham to take 
over the North West Province.195  

 
Jinnah’s request in relation to the NWFP was accepted. Norval Mitchell says: ‘On 

15th August 1947 Cunningham took the oath as Governor under the constitution of 

Pakistan.’196 On 23 August, the newly appointed governor dismissed the elected 

ministry of Khan Sahib. On the same day, Cunningham ‘invited Abdul Qayum, the 

Muslim League leader, to see him, and asked him to form a Ministry’.197 However, 

after the emergence of Pakistan, according to Rittenberg, ‘the Pakhtuns’ sense of 

ethnic uniqueness did not disappear’.198 In the settled areas, Khan continued his 

struggle for the self-determination of Pashtuns on the grounds that ‘Pathans had never 

been given a chance of independence’.199 In the tribal or unsettled areas, the Fakir of 

Ipi, who was leading the armed resistance against the Empire, continued his struggle 

for the independence of the Afghan tribes from Pakistan.200 Swinson writes that, after 

the creation of Pakistan, ‘[t]he Fakir of Ipi was now in Afghan pay, and spread 

rumours that Pakistan could not last; now, he cried, was the time for the Pathans to 

rise and take Peshawar, and realise their ancient dreams.’201 Pakistan’s response to the 

Pashtun uprising in the NWFP was exactly the same as that of the British Raj had 

been. In the settled areas, the political activists were imprisoned and brutally 

suppressed; meanwhile, those in the unsettled areas were constantly bombarded.202 
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This situation continues to the present day.203 The Frontier Crimes Regulations 

(FCR), a law drawn up by British colonial rulers in 1901, still prevails in Pakistan.204  

 

After the consolidation of power in the NWFP, Pakistan invaded Baluchistan205 

because ‘the Baluch Diwan or Assembly repeatedly rejected in votes 'accession' to 

Pakistan’.206 On 28 March 1948, the independent Baluchistan was incorporated into 

Pakistan by the army, which was then under the command of General Sir Douglas 

David Gracey. According to Lawrence Lifschultz, the people of Baluchistan resisted 

the occupation and ‘Pakistani Army units suppressed the first modern armed revolt of 

the Baluch’.207 The army ‘imprisoned much of the recalcitrant Baluch leadership with 

Karim (the national leader) spending the next 18 years of his life behind prison 

bars’.208 The struggle for independent Baluchistan is ongoing. On 20 June 2013, the 

Baluch Liberation Army, in a symbolic attack, destroyed Jinnah’s house209 to show 

their resentment ‘over extrajudicial abductions and killings of Baluch nationalists by 

state security forces’.210 The security forces are in a complete state of paranoia and 

target those activists who publicly debate the army’s atrocities against the Baloch.211 

It is interesting to note that Baluchistan lost its semi-independent status after 

decolonisation.212 Tucker writes that, in the colonial era, ‘the punitive expeditions, 

which have been so often necessary on the northern section of the frontier, have been 

a very small feature in our Baluchistan story’. 213  The punitive expeditions in 

Baluchistan significantly increased after decolonisation, hence the claim of peoples to 

self-determination and the ongoing battle for liberation – a battle that shapes and 

                                                
203 Asad Hashim, ‘Dozens killed as Pakistan army takes on Taliban’, Al-Jazeera, 22 March 2015, 
available at http://www.aljazeera.com/news/2015/03/dozens-killed-pakistan-army-takes-taliban-
150322064456981.html [accessed 23 April 2015]. 
204 See ‘The Frontier Crimes Regulation of1901’, in particular ‘Chapter IV: Penalties’; the full text is 
available at http://fatapakistan.blogspot.co.uk/2011/11/full-text-of-frontier-crimes-
regulation.html?fb_ref=Default,@Total [accessed 12 December 2015]; on the history of this 
‘Draconian law’, see Robert Nichols (2013).  
205 For details, see Inayatullah Baloch (1987); Adeel Khan (2005). 
206 Lawrence Lifschultz (1983), p. 736.	
207 Ibid. 
208 Ibid. See also Naseer Dashti (2012), pp. 333–40. 
209 Huma Yusuf, ‘The House That Jinnah Built’, New York Times, 20 June 2013.  
210 Ibid. 
211 Saba Imtiaz, ‘Gunmen Kill Arts Advocate in Pakistan After Human Rights Event’, New York Times, 
24 April 2015.  
212 See Soli Shahvar (2006), pp. 569–95. 
213 A.L.P. (Alexander Lauzun Pendock) Tucker (1921), p. 64. 
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reshapes the map of South Asia. The emergence of Bangladesh in 1971 is the best 

example.  

 

 

Conclusion 

 

Border-making is a complex and perilous process. Impressive ideas, such as 

civilisation missions, and rivalries between civilised nations have always played a 

part in shaping and reshaping the global map. However, in these complex processes 

and sophisticated strategies the role of static mountains and rivers, together with their 

inhabitants, should not be ignored. Silent geography has also always played a 

significant role in shaping people’s identities and forming national boundaries.214 The 

creation of religious sovereignty did little to forge a national or any other form of 

unity between the Muslims on the two sides of the Indus river. In this chapter, we 

have seen how the NWFP was created. I have also shown how the people of the 

NWFP and Baluchistan were brought within the jurisdiction of Pakistan contrary to 

their own aspirations. In the next chapters, I will examine the legality and legitimacy 

of these events. 

 

 

                                                
214 See Chapter 2. 
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Chapter 6: International Law, the West and Others 
 

‘The world we share is a world struggling with the wake of empire and its legacy of 

horror’ 

Christopher Weeramantry1 

 

Introduction 

 

In the previous chapter, we saw how Baluchistan and the North-West Frontier 

Province were brought within the jurisdiction of the newly emerged Pakistan. The 

British acquired these regions after the imposition of the Gandomak and Durand 

Treaties on the Afghan rulers. This chapter explores the legality of these treaties. 

Since the Gandomak and Durand treaties were signed between Britain and 

Afghanistan (and not with Pakistan), any analysis of the legality of these treaties will 

be incomplete without exploring the legal order that prevailed during the ‘Age of 

Empire’.2 This approach is based on the contention that ‘the legal validity and effect 

of events have to be judged by reference to the law in force at the time they 

occurred’.3 This chapter seeks to explore the theory and practice of acquisition of land 

prior to ‘the decolonization of international law’.4 The first and second parts of the 

chapter explore the theories of naturalism and positivism with regard to the issue of 

acquisition of land. This analysis provides a sound framework for examining the 

legality and legitimacy of Afghanistan’s policy towards the issue of Pakistan. Finally, 

by analysing the jurisprudence of positivists, the chapter seeks to reveal the legal 

status of the treaties between the ‘civilised’ Europeans and those ‘uncivilised’ others 

– including the Afghan amirs.  

 

As I have shown in the introduction to this thesis, both countries – Afghanistan and 

Pakistan – are invoking international law in support of their respective claims. This 

chapter explores for the first time the legal debates surrounding the legality of these 

                                                
1 Christopher Weeramantry and Nathaniel Berman (1999), p. 1552.  
2 Eric Hobsbawm (1987), p. 8. 
3 Sharon Korman (2003), p. 12; see also Michael Akehurst (1987), pp. 153–54; Yoram Dinstein (1988), 
p. 73. 
4 See Matthew Craven (2008). 
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treaties in the colonial era. In Chapter 3, we saw how the British imposed the 

Gandomak and Durand Treaties on the Afghan rulers, which led to a popular uprising 

and perpetual conflict between Afghans and the British Raj. In this respect, if one 

applies the private law analogy,5 the issue of Pashtunistan will cease to be an issue. 

Sharon Korman, in her excellent book on The Right of Conquest, argues that ‘in 

municipal law… contracts concluded under duress are not binding contracts, and the 

seizure of another’s property, far from vesting in the possessor a title to the property, 

is accounted a straightforward act of robbery’.6 However, on the international plain 

the situation is rather complicated; it is the ‘legitimate claims’ or ‘higher justice’7 of 

powerful nations that usually govern international interactions. This view in turn 

creates confusion among the enlightened jurists of civilised or powerful nations. As 

Cornelius Murphy puts it, ‘[t]he validity of treaties imposed by military superiority 

has always been a major concern of Western legal thought’.8  

 

The purpose of this chapter is to analyse the Gandomak and Durand treaties in the 

context of the nineteenth century, an era that generated a complex body of treaties.9 

Salomon writes that ‘there was scarcely a modern traveller who would not have found 

himself in the role of a diplomatic agent and would not [have] attached to his 

collection of souvenirs some treaty of territorial cession’.10 Mark Lindley asserts that 

the ‘history of the spread of British power in India has been described as a history of 

wars and treaties of peace between the British and the native states’.11 In India these 

treaties were used to incorporate the land of natives within the jurisdiction of the 

Raj.12 However, it was not only the British who used these types of treaties for 

occupation. Lindley writes that ‘in Indo-China, France too extended her authority by 

treaties forced upon local powers by means of successful wars’.13 It is noteworthy that 

these treaties were not only about the occupation of non-European lands but also 

concerned the product of inter-European rivalries. As we have seen in Chapter 3, one 
                                                
5 On this approach, see Lauterpacht (1927), pp. 158–59; see also Martins Paparinskis (2014), pp. 40–41 
and the works cited therein.  
6 Sharon Korman (2003), p. 18.  
7 This term was used by John Westlake in The Transvaal War [1899]; see Lassa Oppenheim ed. 
(1914), p. 426. 
8 Cornelius F. Murphy (1982), p. 491. 
9 See Ian Brownlie (2011), pp. 358–61. 
10 Salmon, L’Occupation, p. 218, cited in Martti Koskenniemi (2001), p. 137.  
11 Mark F. Lindley (1926), p. 31. 
12 See Alfred Lyall (1910), p. 244. 
13 Lindley (1926), p. 32. 



	 177	

of the reasons that the British imposed the Gandomak and Durand treaties on Afghan 

amirs was to contain Russia. Similarly, in 1894, in response to the French expansion 

in Africa, the British concluded a treaty with King Leopold and acquired the lease of 

the Nilotic Sudan, albeit for a short period of time.14 The expansion of European 

powers via treaties was not limited to Asia; there were countless treaties that 

European nations signed with the native rulers of Africa for acquisition of their land. 

It has been suggested that Sir Henry Morton Stanley (1841–1904), during the period 

of his services to King Leopold, concluded as many as 257 such treaties.15  

 

In the nineteenth century, the expansion of the colonial powers either by treaties or by 

conquests was justified under the rhetoric of advancement of civilisation, which was, 

much like ‘democratisation’ in the twenty-first century, ‘a usefully elusive term’.16 As 

Thomas Lawrence pointed out, it has been suggested that ‘a certain degree of 

civilisation is necessary [for recognition of states], though it is difficult to define the 

exact amount’.17 In fact, it is very difficult to define the concept of civilisation, though 

the agents of civilisation have always been apparent. To Lord Lytton, ‘war and 

conquest were still potent agents of civilisation’.18 Therefore, one may agree with 

Salomon, who said that ‘[n]o word is more vague and has permitted the commission 

of more crimes than that of civilization’.19 Some critics assert that in Africa alone the 

civilising mission claimed the lives of up to ten million people.20 However, as Peter 

Iadicola writes, ‘the crimes and violence of empires are not the subject of 

investigation’.21 John Westlake in the nineteenth century questioned the very logic of 

the infliction of violence in order to impose values: ‘who are we that we should take 

upon our selves to say that our own ideals are not only the best, but so much best as to 

make it worthwhile to propagate them in spite of the horrors caused by the sword?’22  

 

                                                
14 See David Levering Lewis (1987), pp. 47–59; John Westlake (1898), pp. 582–92; Darell Bates 
(1984). 
15 Marc Ferro (1997), p. 67; see also James L. Newman (2004).  
16 Gerry Simpson (2004), p. 243.  
17 Thomas Lawrence (1895), p. 58. 
18 A.P. Thornton (1959), p. 77. 
19 Salmon, L’Occupation, p. 195, cited in Koskenniemi (2001), p. 106. 
20 See Adam Hochschild (1998), pp. 232–33. 
21 Peter Iadicola (2011), p. 122; see also Scott Poynting (2015), p. 17. 
22 See John Westlake (1914), p. 425. 
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I turn now to the nineteenth century to explore the legality of such treaties under 

international law. It is interesting to note that during the nineteenth century, non-

Europeans were excluded from the society of sovereign nations; hence, their lands 

were exposed to military conquest. This in turn created a conceptual problem for 

colonial powers regarding the acquisition of Asian and African soil via means of 

treaties. It is a matter of contention: if the non-European countries lacked sovereignty, 

how could their rulers transfer it to a civilised nation? How it is possible to enter into 

a legal relationship with a ruler whose nation has no ‘legal existence’23 and is thus 

located entirely outside the realm of law?24 Exploring these issues is imperative for 

answering my research question.  

  

First, I seek to explore the legality and legitimacy of the acquisition of land by force 

between and within the following two schools of thought: naturalism and positivism.  

 

 

Part I: Naturalism - Legality versus Legitimacy  

 

David Kennedy defines naturalism as a theory that 

Locates the binding force of international norms in some source outside 
sovereignty, which precedes the sovereign, or can be implied from [the] nature 
of a community of sovereigns. The source might be reason, or religion, or 
moral values, or it might be the traditions of community in which sovereigns 
find themselves.25   

 
The renowned thinkers of this school contend ‘that natural law provided for the equal 

worth of individuals, irrespective of race and religion’.26James Anaya maintains that 

‘[t]his jurisprudence perceived a normative order independent of and higher than the 

positive law or decisions of temporal authority’.27 To naturalists, as Quincy Wright 

suggests, ‘the law applying to sovereign as part of an integrated normative order 

encompassing all levels of human interaction’.28 According to this school of thought, 

international law is universal and there is no distinction between states and people. 

Wright claims that ‘Francis of Victoria and other writers of the Naturalist School of 
                                                
23 On legal personality in international law, see Hans Aufricht (1943), pp. 217–43. 
24 See Gerrit W. Gong (1984), pp. 53–57. 
25 David Kennedy (1997), p. 113. 
26 Koskenniemi (2001), p. 113. 
27 James S. Anaya (2004), p. 10. 
28 Ibid. 
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International law… held that Monetezuma of Mexico and other non-Christian states 

had equal rights under natural law’.29 This claim is debatable. Vitoria, the sixteenth-

century jurist, acknowledged the ‘legitimacy’ of conquest in certain circumstances.30 

According to him, the Spanish invasion was justified on the grounds that the Indians 

(described by him as ‘uncivilised’ and ‘pagans’) had unlawfully attempted to exclude 

Spanish traders from their kingdoms, contrary to the rule of natural law.31 However, 

he maintained that ‘Indians were not deprived of their property in the mundane realm 

merely by virtue of their status’.32 Matthew McMahon, in Conquest and Modern 

International Law, pointed out that Vitoria ‘did not recognise conquest as a legal 

means of obtaining territory’.33 Vitoria wrote that Indians ‘are not of unsound mind’, 

‘have polities which are orderly arranged’, and ‘also have a kind of religion’.34 He 

nevertheless argues that they 

are unfit to found or administer a lawful State up to the standard required by 
human and civil claims… It might, therefore, be maintained that in their own 
interests the sovereigns of Spain might undertake the administration of their 
country, providing them with prefects and governors for their towns, and 
might even give them new lords, so long as this was clearly for their benefit.35  

 
Vitoria did, however, acknowledge a contradiction in his approach. 36  Such a 

contradiction is also reflected in Hugo Grotius’s writings. Grotius was a sixteenth-

century jurist who later acquired the title of the ‘father of international law’.37 

According to Christopher Weeramantry, Grotius was ‘a towering intellect with a 

passionate vision of an ordered relationship among nations – a relationship based not 

on the dogma of religion or the sword of conquest, but on human reason and 

experience’.38 The new world order that Grotius envisaged became the dominant 

reality of the international legal and political scene.39 In his book De Jure Belli ac 

Pacis, published in 1625, Grotius set out a system of law among states, based on 

natural law, but more directly on custom, consent and contract.40 In Grotius’s view, 

                                                
29 Quincy Wright (1962), p. 629.  
30 Antony Anghie (1996), pp. 326–27. 
31 See F. De Vitoria (1991), pp. 231–32. 
32 Quoted in Anghie (1996), p. 324. 
33 Matthew M. McMahon (1940), p. 35. 
34 Francisco de Vitoria (1917), p. 127. 
35 Ibid., p. 161.  
36 Ibid. 
37 Neff (2003), p. 42; James G. Apple (2007).  
38 Christopher Weeramantry (1999), p. 1516; Anaya (2004), p. 10. 
39 Weeramantry (1999), p. 1517. 
40 Hugo Grotius (1964), pp. 11–15.  
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the law of nations was the law, which received its obligatory force ‘from the will of 

all nations, or of many nations’.41 Grotius nevertheless recognised the legitimacy of 

power and the legal obligation to comply with it. He contended that it is a rule of the 

law of nations that ‘all promises made in the course of war, or for the purpose of 

terminating it, are valid to the extent that they cannot be made void by reason of a fear 

unjustly inspired’.42 Grotius’s reasoning was that, ‘unless this rule had been adopted, 

no limit nor termination could have fixed for such wars… Yet it is to the interests of 

mankind that such bounds are set.’43 Grotius admitted that such an assertion ‘may not 

be devoid of fault in some degree’44 and that it is ‘not according to natural equity, but 

to avoid a greater evil’.45  

 

His assertion was certainly not acceptable to Samuel Pufendorf, the seventeenth-

century jurist; to him, Grotius’s view benefited the powerful conqueror but was 

irreconcilable with the idea of justice. In his book On the Law of Nature and of 

Nations, Pufendorf states that a peace treaty signed as a result of an unjust war is 

illegal because what ‘has been extorted by an unjust war cannot be kept with good 

conscience’.46 He demands the remedy of restitution in such cases, stating that ‘it does 

not appear clear that there is any law of nations which does not allow one to advance 

an exception of fear against an unjust victor’.47 Pufendorf emphasised ‘sociable 

attitudes’, by which he meant ‘an attitude of each man towards every other man, by 

which each is understood to be bound to the other by kindness, peace, and love, and 

therefore mutual obligation’.48 He argued that the same rule must be observed 

between nations; since sovereigns are related to one another as individuals in the state 

of nature, the rules of natural law are basically the same for the conduct of individuals 

and sovereigns.49 

 

                                                
41 H. Grotius (1925), p. 44; see also Neff (2003), p. 38; for some exceptions, such as the Ottoman 
Empire, see Thomas Neff (1984), p. 143. 
42 Grotius (1925), bk. III, ch. 19, sec. 11. 
43 Ibid.  
44 Ibid. 
45 Ibid., bk. III, ch. 7, sec. 6. 
46 Samuel Pufendorf (1934), bk. III, ch. 8, sec. 1 
47 Ibid. 
48 Ibid, bk. II, ch. 3, sec. 1. See also Samuel Pufendorf (1927).  
49 See Leonard Krieger (1965), pp. 165–66.  
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Cornelius Murphy argues that Grotius’s argument, albeit unjust, has ‘been generally 

followed, if reluctantly, by other international scholars’.50 It has been suggested that 

‘the interest of stability would seem to preclude revision [of treaties] even if the victor 

engaged in the war for unlawful reasons’.51 The logic behind this argument is that 

once power firmly establishes itself in a particular location then reversion will cause 

destabilisation. So, occupation arguably creates a legal title by ‘prescription’. In other 

words, ‘what is gained by the sword is held by law’.52 William Hall maintains that 

‘the object of prescription as between states is mainly to assist in creating a stability 

of international order which is of more practical advantage than the bare possibility of 

an ultimate victory of right’.53 This is the time when power legitimises occupation on 

the grounds of international stability. The jurists who have supported this argument 

probably did not realise that the international order and status quo are constantly 

disturbed by power.  

 

The legitimisation of power is also apparent in the writings of Emerich de Vattel, an 

eighteenth-century ‘jurist who enlightened natural law’.54 According to Clive Perry,  

‘the present age of international law may be found in Vattel’.55 In 1758, Vattel’s Le 

Droit des Gens appeared, which made him ‘one of the most famous and controversial 

theorists in the history of international law’.56  Vattel did not, however, depart 

completely from naturalism;57 as Anthony Anghie has observed, his emphasis on the 

state’s sovereignty was ‘to an extent that raised doubts as to whether international law 

could ever bind the sovereign’.58 Vattel acknowledged the acquisition of land by 

conquest, but he had serious reservations as to the legality of such methods. Vattel 

argued that ‘[v]ictory usually favours the cause of strength and prudence, rather than 

that of right and justice’.59 He was sceptical, therefore, of the acquisition of land by 

war. He wrote: 

                                                
50 Cornelius F. Murphy (1982), p. 491. 
51 Ibid. 
52 Hessel E. Yntema (1936), p. 45. 
53 William Edward Hall (1884), p. 111. 
54 Francis Ruddy (1969), p. 840. 
55 Clive Parry (1965), p. 39.  
56 Francis Ruddy (1969), p. 839.  
57 Emmerich de Vattel (1883), bk I, ch. I, sec. 4, available at 
http://www.constitution.org/vattel/vattel_01.htm. 
58 Antony Anghie (2004), p. 42; Harold Arthur (1954), pp. 156–58.  
59 Vattel (1883), bk. III, ch. 3, sec. 38. 
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[i]f an unjust war cannot, in its effects, confer any right, no certain possession 
can be obtained of anything taken in war, until a recognised judge and there is 
none such between nations shall have definitely pronounced concerning the 
justice of the cause; and things so acquired will ever remain liable to be 
claimed, as property carried off by robbers.60 

 
Vattel then goes on to say that ‘nations cannot, in their dealings with each other insist 

on this rigid justice’.61 He exposed the inherent deficiency in the international system 

by saying that:  

In the contests of nations and sovereigns who live together in a state of nature, 
how can this rule be enforced? They acknowledge no superior. Who then shall 
be judge between them, to assign to each his right and obligations, – to say to 
the one, ‘you have a right to take up arms, to attack your enemy and subdue 
him by force’; – and to the other, ‘Every act of hostility that you commit will 
be an act of injustice; your victories will be so many murders, your conquests, 
rapines and robberies’.62  

 
Since there is no judge to adjudicate international conflicts, can one argue that 

compliance with the will of power creates a legal or moral obligation? On this issue, 

the eighteenth-century French philosopher Jean-Jacques Rousseau declared: ‘Force is 

a physical power, and I fail to see what moral effect it can have. To yield to force is 

an act of necessity, not of will – at the most, an act of prudence. In what sense can it 

be a duty?’63 Rousseau’s eternal words echoed through the twentieth century. Anghie 

claims that the recognition of ‘the right of conquest is completely contrary to the very 

concept of law as it legitimises outcomes dictated by power rather than legal 

principle’.64  

 

By the end of the eighteenth century, moral values in Europe had gradually changed. 

The enlightened jurists became doubtful as to whether religion could be used as 

legitimate grounds for conquest.65 However, the Enlightenment neither put an end to 

conquest nor affected the legitimacy of power. With the ‘death of God’, the power of 

science became a moral justification for conquest. As a result of this development, the 

outcome of war was determining who was just.66 The Chinese described the situation 

                                                
60 Ibid., bk. III, ch. 12, sec. 188. 
61 Ibid., bk. III, ch. 13, sec. 195. 
62 Ibid., ch. 12, sec. 188. 
63 Jean-Jacques Rousseau (1973), bk. I, ch. 3, p. 168. 
64 Anghie (2004), p. 83. 
65 M.H. Keen (1965), p. 130. 
66 See H. Lauterpacht (1953), pp. 89–113. 
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as the ‘mandate of heaven’,67 while the pragmatic Americans phrased it as ‘manifest 

destiny’.68 However, power is not keen to manifest its true nature, as in so doing it 

criminalises itself. In the eighteenth century, power found a new ‘legitimate’ basis for 

the infliction of violence – ‘civilisation’. It was through this so-called secular, 

universal and human theory ‘that the Enlightenment had imposed its own 

authoritarian truth’.69  

 

Christian Wolff, the eighteenth-century jurist, in his book Jus Gentium defined the 

‘civilised’ and ‘uncivilised’ nations and thus created a new telos as a basis for 

Christian nations to remain civilised and ‘to direct all their efforts to this end’.70 

However, the idea of pluralism at the time still dominated the naturalists’ 

jurisprudence. Wolff believed that, ‘on account of a difference in religion no nation 

can deny to another the duties of humanity which nations owe to each other’.71 In 

1795, Immanuel Kant, in his Perpetual Peace, further elaborated on the distinction 

between civilised and uncivilised nations. 72  Liliana Obregon states that Kant 

portrayed a hierarchal order in which ‘the civilized nations looked upon uncivilized 

ones with profound contempt and characterized their condition as barbarism, 

coarseness and a brutal degradation of humanity’.73 Since Kant was arguing for 

‘federated states’ and ‘cosmopolitan law’74 ‘as a utopian goal’,75 the ‘civilising 

mission’ found theoretical justification in his ideas. At the same time, as Koskenniemi 

points out, ‘international law has become a science, an academic discipline taught 

separately from’ other disciplines.76 Hall argues that international law is the creation 

of ‘positive institutions’.77 Nineteenth-century jurists brought international law from 

heaven to earth and, in so doing, laid the foundation of positivism. It was during this 

enlightened era that the world became firmly divided along the lines of civilised 

Europeans and ‘uncivilised others’. Casper Sylvest correctly remarks that 

                                                
67 Sir Michael Howard (1991), p. 26. 
68 Julius W. Pratt (1927), p. 798.  
69 D.A. Washbrook (1999), p. 601. 
70 Christian Wolff (1964), p. 33. 
71 Ibid., p. 224; see Alexander Orakhelashvili (2006), pp. 316–17.  
72 See Immanuel Kant (1903). 
73 Liliana Obregon (2012), p. 921. 
74 Kant (1903), p. 69. 
75 See Garrett Wallace Brown (2009), p. 95. 
76 Martti Koskenniemi (1989), p. 98. 
77 Hall (1884), p. 40. 
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‘[j]ustifications for territorial expansion were premised on the fundamental distinction 

between civilization and barbarism, one of the master-tropes of the century’.78 

 

 

Part II: Positivism – Legitimacy Supersedes Legality  

 

The notion that sovereignty is absolute and that nothing can bind a sovereign unless 

the sovereign consents to it gradually opened the door to a new school of thought 

known as positivism. 79  Charles Alexandrowicz explains that ‘[p]ositivist law 

consisted of those rules which had been agreed upon by sovereign states, either 

explicitly or implicitly, as regulating relations between them’.80 Anghie states that 

‘[c]onsent was the very bedrock of the positivist system’.81 This idea was also 

reflected in the jurisprudence of enlightened naturalists. Stephen Neff says that 

‘positivism was the clear heir to the voluntary law of the seventeenth and eighteenth 

centuries’.82 In Rousseau’s view, ‘the Law of Nations was the product of consent 

expressed or tacit’.83 The positivists rejected the notion that law is an abstract norm 

bestowed to mankind by a supernatural force. John Lawrence declares that 

international lawyers of the nineteenth century produced ‘order from chaos, and made 

International Law into a science, instead of a shapeless mass of undigested and 

sometimes inconsistent rules’.84 In 1908, Oppenheim bluntly stated: ‘We are no 

longer justified in teaching a law of nature and a ‘natural’ law of nations.’85 He 

argued that natural law had ‘failed to take into account the reality of unwritten or 

customary law’.86 Neff argues that in the nineteenth century international law became 

‘the law between states not above states’.87 John Westlake defines international law as 

a ‘body of rules prevailing between states’.88 The lawgivers were the sovereign states, 

not a supreme body above them.89 The law and the society of nations became 

                                                
78 Casper Sylvest (2008), p. 406. 
79 See B. Kingsbury (2002), pp. 401–36. 
80 Alexandrowicz (1961), p. 506.  
81 Anghi (1999), p. 63. 
82 Stephen Neff (2003), p. 42. 
83 Ruddy (1969), p. 851. 
84 John Lawrence (1895), p. 94; Gerry J. Simpson (2001), p. 455. 
85 Lassa Oppenheim (1908), p. 328. 
86 Lassa Oppenheim (1912), p. 5. 
87 Neff (2003), p. 42. 
88 Westlake (1914), p. 1. 
89 Anghi (1999), p. 18. 
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mutually constitutive to the extent that Westlake declared that ‘without society no 

law, without law no society’.90 This statement led to another question: who are the 

members of this society? 

 

From the eighteenth century onwards, an attempt was made to portray Europe as a 

monolithic cultural, political and religious entity. To Edmund Burke, the continent 

was ‘virtually one great state having the same basis of general law… The nations of 

Europe have had the very same religion… The whole of the polity and economy of 

every country in Europe has been derived from the same sources’.91 According to 

Voltaire, Europe was a ‘kind of great republic... all having one and the same religious 

basis, the same principles of public law, the same political ideas, all of them unknown 

in other parts of the world’.92 David Kennedy writes that by the end of the nineteenth 

century all ‘governments [in Europe] were assimilated to the territorial states’.93 This 

period ‘corresponds to the steady rise of the national state and its increasingly 

absolute claims to legal and political supremacy’.94 Wheaton argues: 

The title of almost all the nations of Europe to the territory now possessed by 
them, in that quarter of the world, was originally derived from conquest, 
which has been subsequently confirmed by long possession and international 
compacts, to which all the European States have successively become 
parties.95  

 
The door of conquest had closed, at least in theory, within Europe and the balance of 

power was to a large extent maintained.96 Westlake states that ‘the title to territorial 

sovereignty in old countries not being capable of discussion apart from the several 

dealings, as cession or conquest, which transfer it, we must turn to new countries’.97 

The ‘new countries’ to be conquered were classified as uncivilised nations that lack 

sovereignty.98 Weeramantry asks: ‘if there was a principle of inclusion, was there also 

a principle of exclusion?’99 According to Koskenniemi, this exclusion was used ‘to 

                                                
90 Westlake (1914), p. 3. 
91 Edmund Burke, First Letter on a Regicide Peace in D.P. Fidler and J.M. Welsh (1999), pp. 315–16.  
92 Paul Hazard (1965), p. 463. 
93 David Kennedy (1997), p. 128. 
94 Louis Henkin et al. (1993), p. xxv. 
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deal with the process of European expansion’.100 Non-Europeans were excluded from 

the society of nations, and thus from the realm of international law. John Lawrence 

argued that European states had belonged to the family of nations ‘since time 

immemorial’.101 In his account, ‘many of them existed before the great majority of 

rules [international law] came into being. There was no need for them to be received 

formally among its subjects’.102 The great powers became self-appointed gatekeepers 

of this ‘society’. The existence and non-existence of sovereign nations were in their 

hands. James Crawford says that in the nineteenth century ‘[s]tates as such were not 

therefore necessarily members of the Society of Nations. Recognition, express or 

implied, solely created their membership and bound them to obey international 

law.’103 

 

It was argued that Europe existed before international law and that ‘international law 

is a creation of Christian Europe’.104 In support of this argument, the positivists relied 

on the historiography of international law – a topic that is in turn debatable and ‘little 

explored by scholars’.105 However, most scholars trace the origin of international law 

to the emergence of the ‘Westphalian Civilisation’,106 which stemmed from the Treaty 

of Westphalia that concluded the Thirty Years’ War (1618–1648) between European 

nations. Arthur Nussbaum, in his book A Concise History of the Law of Nations, says 

that Westphalia was ‘a landmark in the development of international law’.107 To 

Kennedy, ‘the Treaty of Westphalia, which ended the religious wars in Europe by 

settling a system of territorial authority over religious questions, came to be 

remembered as the legal inauguration of the state system and the beginning of 

international law’.108 According to Jan Aart Scholte, the core principles of the 

Westphalia treaty ‘dominate[d] world affairs during the subsequent three hundred 

years’.109 It is important to note that one of the key provisions of the Westphalia treaty 
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was that ‘the ruler determines his realm’s religion’;110 it was not about the imposition 

of values of one sovereign on another. Furthermore, the main purpose of Westphalia 

was to break ‘the norm of hierarchical relations between people’,111 not to divide 

them into ‘civilised’ and ‘uncivilised’ groups. Finally, the Westphalia civilisation was 

about the creation of a nation-state system in Europe,112 not the rivalry of European 

powers over the acquisition of land in Asia and Africa. This rivalry brought about two 

devastating wars, since categorised and labelled as the First and Second World Wars 

throughout continental Europe.  

 

Verziji insists on the European origins of international law: 

There is one truth that is not open to denial or even to doubt, namely, that the 
actual body of international law, as it stands today, is not only the product of 
the conscious activity of the European mind, but has also drawn its vital 
essence from a common source of European beliefs, and in both of these 
aspects it is mainly of Western European origin.113  

 
Henry Wheaton, on the other hand, talks about the existence of the different sets of 

international norms:  

The international law of the civilised, Christian nations of Europe and 
America, is one thing, and that which governs the intercourse of the 
Mohammedan nations of the East with each other, and with Christians, is 
another and a very different thing...114 

 
The dominant view, however, was that international law refers to ‘the rules which 

determine the conduct of the general body of civilized states in their dealings with one 

another’,115 although the reasoning behind this argument has differed. To Wheaton, it 

was ‘the light of reason’ that made international law applicable only to civilised 

nations.116 To Westlake, it was ‘the presence or absence of certain institutions or in 

their greater or less perfection, that that difference [between civilised and civilisd] 
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consists for the lawyer’.117 Lawrence stressed the importance of fixed borders among 

civilised nations:118 

International Law regards states as political units possessed of proprietary 
rights over definite portions of the earth’s surface. So entirely is its conception 
of a state bound up with the notion of territorial possession that it would be 
impossible for a nomadic tribe, even if highly organised and civilised, to come 
under its provisions.119  

 

To sum up, the positivists believed that international law ‘has always been, and still 

is, limited to the civilised and Christian people of Europe or to those of European 

origin’.120 Thus, others were excluded from the society of sovereign states and the 

realm of international law. 121  This ‘great expulsion’ created some problematic 

questions such as: Who are the others? What is their legal status (if any)? Which rules 

should govern their relationship with civilised nations? These queries gradually 

transformed the others from the subject of international law to ‘inert objects of 

knowledge’.122  

 

 

Part III: The Others 

 

It has been argued that the existence of a human depends on the recognition by others. 

Frantz Fanon wrote: ‘It is on that other being, on recognition by that other being, that 

his own human worth and reality depend.’123 Koskenniemi argues that construction of 

identity is ‘a reflex action pointing towards the practices of others and affirming that 

whatever we as Europeans are, at least we are not like that’.124 In Washbrook’s words, 

the others ‘constituted a distorting mirror within which Europe defined, justified, and 

celebrated itself’.125 Europeans were projected as an ancient people with a great 

civilisation, and non-Europeans as ‘people without history’.126 As such a construction 
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of the other was vital for defining Europe, the Europeans’ moral standards in turn 

were crucial in defining the ‘others’. However, there is and always has been a slight 

problem with this approach, as moral standards are not fixed; consequently, the 

identity of such others is bound to change. In ancient times, when religion was 

important, others were categorised as infidels and infidelity was regarded as a sin 

punishable by fire.127 Martin Wight notes that it has been claimed that ‘the true 

believers are right, and that infidels are to be converted or exterminated’.128 Being 

different was considered to be a legitimate reason for waging war.129 When religion 

lost its significance and civilisation became a new trend, the others were redefined as 

uncivilised.130 Conquests then took place to confer the benefit of civilisation upon 

these backward people.131 Aggression and occupation in the name of civilisation were 

perceived not only as a natural but also as a moral duty. Michael Donelan argues that 

‘the egotism of a great king no doubt gave him a sense of personal right to go out and 

conquer. Nonetheless, it was necessary to have a legal right, a public justification.’132 

Michael Howard states that ‘[a]n assumption of cultural superiority... made imperial 

dominance appear to the conquerors not only natural and inevitable but in a deep 

ethical sense right’.133 This sense of self-proclaimed righteousness slowly turns into a 

moral obligation ‘to open up the dark places of the world, as they were seen, to the 

light’.134 Washbrook claims that ‘[i]n the name of scientific rationality, arbitrary 

forms of categorization were imposed’.135 As a result of this categorisation, ‘cultural 

differences… [turned] into legal difference’,136 as Anghie pointed out. Throughout 

history, legitimate universal ideas ‘excluded certain human beings, not simply by law 

but by nature, from the normal universe of freedom and equality’.137  

 

With respect to the division of the world, the question was which rules should govern 

the relations between civilised and uncivilised nations. Oppenheim argues that it 
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should be on the basis of ‘discretion, and not International Law’.138 Lawrence to some 

extent was flexible on this matter, suggesting that ‘[e]ach case must be judged on its 

own merits by the powers who deal with it’.139 William Hall argues that ‘European 

states will be obliged partly by their sense of honour, partly by their interests to be 

guided by their own artificial rulers in dealing with semi-civilised states’.140 However, 

it was generally agreed that the relationship with non-Europeans should be outside the 

legal ambit, as such others were not sovereign. Bringing the light of civilisation to 

dark places was certainly considered a legitimate claim, and by stripping others of 

sovereignty the question of ‘legality’ would not arise.141 Several scientific methods 

were adopted to occupy the land of these others.142 Oppenheim lists ‘five modes of 

acquiring territory: cession, occupation, accretion, subjugation, and prescription.’143 

Despite such categorisation, a certain degree of overlap between these five methods 

was inevitable. According to Hall:  

Conquest consists in the appropriation of the property in, and of the 
sovereignty over, a part or the whole of the territory of a state, and when 
definitively accomplished vests the whole rights of property and sovereignty 
over such territory in the conquering state.144 

 
Korman correctly remarked that most European states ‘openly relied on the doctrine 

of conquest as a basis for their title’.145 In this respect, the use of force and the threat 

of the infliction of violence are decisive in all methods, including conquests and the 

imposition of a peace treaty. Furthermore, once the ruler of a less advanced country 

assigns the land, the use of force becomes necessary for a conqueror to establish its 

‘effective possession’. 146  The conqueror, in order to establish its ‘effective 

possession’, must extend its own civil administration over the conquered land and 

incorporate it into the body of its own state territory.147 There was no hard and fast 

rule as to what method the colonial power should adopt to establish its effective 

possession over a conquered land. However, most colonial officers and jurists were 
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not keen on using treaties for occupation. To Lord Lugard, a famous colonial officer 

of the nineteenth century,148 the acquisition of land by treaties was problematic and 

confusing, since this method was ‘either not understood [by the natives], or… the 

ruler had no power to make [a treaty], and which rarely provided an adequate legal 

sanction for the powers assumed’.149 Lugard himself was involved in the treaty-

making process and so was well aware that such treaties are the product of military 

superiority rather than the law. He stated: 

The frank assertion of the inexorable law of progress, based on the power to 
enforce it if need be, was termed ‘filibustering’. It shocked the moral sense of 
a civilisation content to accept the naked deception of ‘treaty-making’, or to 
shut its eyes and ears and thank God for the results.150   

 
Westlake, one of the key proponents of colonialism, was deeply sceptical of the 

validity of treaties with non-Europeans. His reasoning was based purely on the legal 

order that prevailed in the nineteenth century. In his Chapters on International Law, 

Westlake declared that ‘[i]nternational law has to treat natives as uncivilised’.151 To 

Westlake, it was absurd to think of native possession in terms of sovereignty, or 

colonial expansion as conditional upon treaties with native chiefs.152 In his view, 

sovereignty was purely a European notion. Just as a person cannot transfer what he 

does not have, the chief cannot transfer a sovereignty of which he has no concept.153 

Westlake contended that in non-European societies sovereignty ‘had yet to be 

established’.154 To Westlake, treaties with non-Europeans ‘could be only a private law 

matter’.155 For Travers Twiss, on the other hand, the transactions for the expansion of 

civilisation and freedom of commerce were not illegal: ‘[w]hy should it be forbidden 

to a native chief to cede his territory to an international European company, which 

according to the law of nations, is perfectly capable of accepting and exercising such 

a sovereignty?’156 He argues that the international association ‘facilitates the progress 

of a humane civilisation and the development of a beneficent commerce’.157 
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The issue of the legal personality of others was also debated at the Berlin Conference 

in 1885, along with the usual themes of occupation such as ‘the freedom of trade’158 

and the moral obligation ‘for the improvement of the conditions of their material and 

moral well being [of natives]’.159 I am also mindful of the fact that the conference was 

concerned Africa; however, in the context of the acquisition of land, it had general 

implications.160 In the conference, the acquisition of land by treaties with native chiefs 

found some recognition;161 as Craven comments, ‘a range of treaties with local 

sovereigns [concluded] in favour of what it referred to as “Free States”’.162 However, 

legal recognition was out of the question, as the non-Europeans were not perceived to 

be the owners of their land. Westlake stated that ‘[a] stream... cannot rise higher than 

its source’.163 He believed that cession ‘may confer a moral title to such property’.164 

He further argued that the ‘moral rights of all outside the international society against 

the several members of that society remain intact, though they have not and scarcely 

could have been converted into legal rights’.165 Legally binding treaties with non-

Europeans would have amounted to the recognition of their legal personality.166 The 

Martitz Report pointed out that ‘a treaty of cession cannot be concluded by the 

entities other than States that recognise international law’.167 This notion was later 

reflected in the case of the island of Palmas, about which an international arbitration 

held that ‘contracts between a State… and native princes or chiefs of peoples not 

recognised as members of the community of nations… are not, in the international 

law sense, treaties, or conventions capable of creating rights and obligations’.168  

 

Thus, treaties between Europeans and others were merely politically binding 

transactions. However, the moral aspect of these treaties gradually generated some 
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doubts in the consciousness of ‘gentle civilisers’. How could a civilised nation 

possibly acquire sovereignty without the consent of native people? Rousseau 

expressed the rationale behind this idea: 

It is making fools of people to tell them seriously that one can at one’s 
pleasure transfer peoples from master to master, like herds of cattle, without 
consulting their interest or their wishes.169  

 
John Kasson, the American representative at the Berlin Conference, suggested that the 

European powers, before establishing their authorities, should seek ‘the voluntary 

consent of the natives whose country is taken possession of’.170 Kasson’s proposal 

was, of course, rejected by the colonial powers.171 Occupation and the peoples’ 

consent cannot be reconciled. Hall remarks that ‘[t]he principle that the wishes of a 

population are to be consulted when the territory which they inhabited is ceded, has 

not been adopted into international law, and cannot be adopted into it until the title by 

conquest has disappeared’.172 Thus, the civilisers had to crush the national resistance 

of the natives. Anghie comments: ‘Native resistance was silenced by the positivist 

practice of reading a treaty without regard to the violence and coercion that led to its 

formation.’173 It was indeed the subjugation of natives and not their consent that was 

required for the acquisition of land. Oppenheim argued: ‘As long as the Law of 

Nations has been in existence, the states as well as the vast majority of writers have 

recognised subjugation as a mode of acquiring territory.’174 However, this primitive 

mode of acquisition was certainly not acceptable to all jurists in the colonial era. 

James Brierley, for example, condemned the validity of treaties induced by force as ‘a 

grave defect in the law’.175 John Grenville questioned the logic behind the validity of 

a treaty imposed by force. In his words: ‘How can any system of law admit that right 

is based on might? This is what is involved it in the relations between States 

international law accepts that the stronger nation may impose its terms on the weaker 

nation by war or by threat of force.’176 In 1879, Louis Renault condemned the 

colonial enterprise; he asserted that ‘the Europeans had misused their power against 
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the “so called barbarians” and waged unjust wars against them, violating the most 

elementary rules of international law’.177  

 

In any case, in the late nineteenth century the interaction between civilised and 

uncivilised nations gradually led to partial recognition of non-Europeans. This partial 

recognition was inevitable 178  and imperative for the validation of the cession 

treaties.179 Furthermore, as pointed out by Anghie, it was deemed necessary ‘to create 

a legal system that could account for relations between the European and non-

European worlds in the colonial confrontation’.180 Oppenheim argues that ‘cession of 

territory made to a member of the Family of Nations by a State as yet outside that 

family is real cession and a concern of the Law of Nations, since such a State 

becomes through the treaty of cession in some respects a member of that family’.181 

Westlake believed that ‘[o]ur international society exercises the right of admitting 

outside states to parts of its international law without necessarily admitting them to 

the whole of it’.182 However, James Lorimer took the view that an international jurist 

‘is not bound to apply the positive law of nations to savages, or even to barbarians, as 

such; but he is bound to ascertain the points at which, and the directions in which, 

barbarians or savages come within the scope of partial recognition’.183 This partial 

recognition meant that only those rulers who agreed to assign their territory or part of 

it to European powers would be recognised as semi-civilised or quasi-sovereign. This 

partial recognition in turn introduced the system of ‘personal treaties’ with the 

natives’ de facto rulers. Thus, the civilised nation only bestowed partial legal 

recognition to others when the latter agreed to its non-existence, either gradually or 

completely. 

 

Turning now to the legal status of Afghanistan before the imposition of the 

Gandomak and Durand treaties, it is worth noting that there had been a treaty between 

the British and Afghanistan concluded on 30 March 1855. In this treaty, as Lord 
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Northbrook observed, ‘[w]e [British] agreed to respect his [the amir’s] territories and 

never to interfere therein’.184 Captain W.J. Eastwich, in his book Lord Lytton and The 

Afghan War, claims that this treaty ‘was made on terms of perfect equality. There was 

no infringement of his [the amir’s] independence, no implied understanding that he 

occupied a “distinctly inferior position”’.185 However, before the imposition of the 

Gandomak Treaty, Afghanistan was depicted as an ‘uncivilised country’ and excluded 

from the realm of international law. It would appear that the Britain, in its dealings 

with Afghanistan, abandoned Grotius’s natural law principles and adopted the 

positivists’ approach. In the words of a prominent British jurist Sir Fitzjames Stephen:  

I do not admit that England, Russia, China, the Amir of Cabul… form an 
assemblage of practically equal moral persons, whose relations are to be 
discovered by consulting Grotius and his successors. Fictions cannot be 
stretched beyond a certain point. England, Russia, and China may treat on 
equal terms, but the other Rulers whom I have mentioned are simply the chief 
Rulers of clans, more or less extensive and powerful, who, though not 
dependent upon us in the sense of any definite duties or allegiance to the 
Queen, must be dealt with on the understanding that they occupy a distinctly 
inferior position – their inferiority consisting mainly in this, that they are not 
to be permitted to follow a course of policy which exposes us to danger. This 
is the footing on which every State enclosed in the British dominions is 
practically treated. It appears to me that it is the only principle on which the 
adjacent Powers can be treated. Our relations with Sindia, are, of course, 
different from our relations with the Amir of Cabul, as they are different from 
our relations with Holkar and the Nizmn; but, at bottom, our relations with all 
of them stand on the same basis. They are all determined by the act that we are 
exceedingly powerful and highly civilized, and that they are comparatively 
weak and half barbarous.186  

 

This new approach raised grave concern among some British statesmen and jurists on 

legal and moral grounds. This doctrine was negating the fundamental principles of 

international law, as pointed out by a distinguished member of the Council of India, 

Sir Erskine Perry:  

I will only say, as a jurist, that I have been shocked at the doctrine lately put 
forth by high legal authority, that the main principles of international law are 
not applicable to the East. Those principles are founded on large views of 
morality and justice, and if it is forbidden to a civilized Power in Europe to 
use poisoned weapons, to shell defenceless towns, to massacre or enslave 
prisoners, to invade a weak State because the possession of it would be 
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convenient to the captor-according to my judgment these proceedings are 
equally forbidden to a civilized Power in Asia.187 

 

But the annexation of Afghanistan in whole or in part could not have been justified 

without the exclusion of that country from the realm of international law. For this 

reason, in September 1878 Major-General Sir Henry Creswicke Rawlinson, in order 

to justify the British invasion of Afghanistan, declared: 

Having read Lord Lytton’s Minute, and the condemnatory remarks… I feel 
bound to say a few words on the other side. Objection seems to be to the 
Viceroy’s policy on two grounds one sentimental, because it deals not with a 
real but an imagined wrong…It is true that in 1855 we made a treaty with Dost 
Mohomed Khan ‘his heirs and successors’ engaging to respect the integrity of 
his territory, but on condition that our territory was equally free from 
molestation, and moreover that he remained ‘the friend of our friends’ and the 
‘enemy of our enemies’ conditions which, as I shall presently show, Shir Ali 
has flagrantly infringed… It is mere affectation to pretend to apply the nice 
distinctions of European diplomacy to our relations with a barbarian Chief like 
Shir Ali Khan. To hold that he is an independent Prince, bound by no 
obligations to the British Government, and free to contract or refuse alliances 
as he pleases, is to ignore the true bearing of the case… So much for the 
abstract question of a right of interference, but as men of the world and 
practical statesmen we know that in the relations of the great European powers 
with the half civilized Chieftains of the East, the fine drawn distinctions of 
Western international law are brushed aside as mere cobwebs when substantial 
and Imperial interests intervene and there is this to be said in favour of such a 
high-handed course, that an honest deference to other considerations would be 
misunderstood by Orientals and be attributed to weakness.188  

 

However, the British demands for stationing troops in Qalat and agents in the Afghan 

provinces were particularly troubling to Lord Northbrook, who was firmly committed 

to the independence and integrity of Afghanistan.189 On 11 November 1878, in his 

speech entitled ‘The Afghan Question’ about Britain’s new proposal, he said:  

Such a demand, however friendly the Ameer might be to the British 
Government ‘would give rise to distrust and misapprehension’. The reasons he 
[Amir] gave were that the Afghans were deplorably ignorant, and entertained 
an idea that a deputation of British Agents is always a precursor to annexation-
I confess, Mr. Mayor, that this suspicion was not altogether without 
foundation.190  
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Furthermore he believed that international law was universal, applicable to all nations 

irrespective of their race, faith and culture. Hence he was against the exclusion of 

Afghanistan from the realm of international law. He rejected the assertion, which was 

made by Sir Fitzjames Stephen, ‘that the principles of international law have no 

reference to our dealings with Shere Ali’.191 In his speech, Lord Northbrook reiterated 

Stephen’s opinion published in The Times on 24 October 1878 in which it was stated:  

There is no law by which the case between Shere Ali and ourselves can be 
tried. We are exceedingly powerful and highly civilised; he is comparatively 
weak and half barbarous. He cannot be permitted to follow a course of policy, 
which may expose us to danger. We are to be the judges of the cause, and we 
are to decide according to our own interests.192  

 

To Lord Northbrook, ‘the doctrine itself is fundamentally unsound’.193 He elaborated: 

[M]ain principles of international law are founded upon the first principles of 
morals, and are derived from what Bacon calls the ‘fountains of justice’, 
which have been recognised not only by Christian lawyers and statesmen, but 
by heathen lawyers and statesmen from times long past. Some present may 
remember an eloquent passage of Cicero on the subject which I may be 
allowed to paraphrase thus: – These foundations of law are confined to no 
time and to no place. They cannot be abrogated by Act of Parliament or by the 
popular opinion of the day. They were as binding on Rome as they are now on 
England, and they are of as equal force at Cabul as they were at Berlin.194 

 

Lord Northbrook also highlighted the dangerous consequence of this rather new 

doctrine: 

Where does the doctrine he lays down carry us? It goes this length, that any 
nation, any civilised nation it must be, in dealing with another weak nation, 
and one which the strong nation conceives to be uncivilised, may act on no 
other principle than that might is right. This principle would justify the 
partition of Poland, and would justify every act, of Russia against which this 
country has been crying out for some time.195 

 

The British forces invaded Afghanistan and imposed the Empire’s demand on Yaqub 

Khan as reflected in the Gandomak Treaty. Abul Rahman Khan renewed the treaty in 

1880 when he assumed power in Afghanistan. As we have seen, a result of this treaty 

and the creation Baluchistan was that the British found a ‘scientific frontier’. 

However, as Lord Salisbury contended, ‘[t]hey [the Frontier wars] are but the surf that 
                                                
191 Ibid., p. 12. 
192 Ibid. 
193 Ibid. 
194 Ibid, pp.12-13. 
195 Ibid. 



	 198	

marks the edge and advance of the wave of civilisation’.196 The expansion of 

civilisation led to the conclusion of the Durand Treaty. However, by then the Afghan 

polity was excluded from the ambit of international law. Hence, the British Empire at 

the time of the renewal of these treaties made it clear to the Afghan amir that they 

were ‘personal’ treaties, that is, they were binding only on the amir and not on the 

peoples of Afghanistan.  

 

In a letter dated 4 May 1905, in relation to Sir Louis William Dane, the Foreign 

Secretary of the government of India (1903–08) mission’s to Kabul, it was stated: 

Mr. Dane was sent to Kabul in order that he might, subject to certain very 
important conditions, concluded with the Amir [Habibullah Khan] a renewal 
of the engagements that existed between his late father [Abul Rahman Khan] 
and the British Government. The renewal was, for political reasons, to take the 
form of a Treaty, and a draft form of words, repeating totidem verbis the old 
engagements, was furnished for the Amir’s acceptance. The Treaty was to be a 
personal Treaty, confined in its application to the Amir himself, this being a 
principle upon which His Majesty’s Government remarked that it was not 
possible to admit of any compromise.197   

  

While negotiating with the Afghan amir  

Mr. Dane then reverted to the necessity for renewing and strengthening the 
arrangements of 1880, 1883, and 1893, which had been contracted with his 
father personally. He explained that the British Government were fully 
prepared to renew those upon the same lines….He thought it right to explain 
clearly to His Highness that the British Government held that their 
engagements must be with His Highness personally and not with the people of 
Afghanistan, as the circumstances of the case must necessarily vary in the 
course of time, and they could not enter into such serious negotiations as those 
now contemplated, unless they were convinced of the goodwill and capacity 
of the Ruler of Afghanistan for the time being.198   

 

Certainly, these new arrangements or personal treaties with the Afghan rulers were 

not without problems. Dane observed that ‘the Foreign Office in the three years which 

have elapsed since the death of the old amir have been unable to settle with the new 

one whether the old treaty was dead or not. However, that part of the business seems 

                                                
196 Quoted in Martin Thomas and Richard Toye, Arguing about Empire: Imperial Rhetoric in Britain 
and France, 1882-1956 (Oxford: Oxford University Press), p. 63. 
197 Copy of the Letter to His Majesty’s Secretary of State for India. Mr. Dane’s final report regarding 
the Kabul Mission to The Right Hon’ble St. John Brodrick, His Majesty’s Secretary of State for India; 
No. 75, 04 May 1905, Simla Foreign Department Secret Frontier, Mss. EUR.D.686/45. 
198 Sir Louis Dane Collection, Diary of my visit to Kabul – April and May 1904, by Major R. Birds, 
I.M.S., with notes by Dane, IOR, Mss. EUR.D.659/2. 
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past mending now’. 199  The Afghan amir, on the other hand, questioned the 

formulation of the treaty; according to him, the treaty did not reflect the format of a 

personal treaty:  

For the treaty was concluded in Persian, and in Persian phraseology a personal 
treaty is concluded and drawn up as follows: – ‘I, so and so, son of so and so, 
promise as follows’. If the treaty is not personal and is on behalf of a 
community, it is drawn up and worded as follows: – ‘On the one part so and 
so, and on the other part so and so, promise as follows’.200 

 

However, the treaty was renewed. On the basis of the above analysis, it can be said 

that the Gandomak and Durand treaties were concluded when the British did not 

consider Afghanistan to be a sovereign state. Thus, the treaty was binding only on the 

Afghans’ de facto ruler who signed it, and, for this reason, with the death of one ruler 

the treaty had to be renewed by his successor. The renewal of this treaty by two 

successive rulers does not make this treaty ‘extra-legal’; on the contrary, it shows that 

the treaty was not legally binding on Afghanistan. The last renewal took place in 1921 

by King Amanullah Khan. On 14 January 1929, Amanullah Khan’s regime collapsed. 

In 1934, Afghanistan was the first Muslim country to become a member of the 

League of Nations,201 thus acquiring legal personality. After King Amanullah, the 

treaties were not renewed. In 1942, the Afghan government demanded the reversion 

of the territories, which were ceded to the British on the grounds that the treaties were 

signed ‘with Britain, and not [with] India’.202 

 

 

Conclusion 

 

It appears that the distinction between civilised and uncivilised nations had profound 

consequences on the manner in which the British engaged with Afghanistan. It 

determined Afghanistan’s legal status within wider notions of the global order as 

defined by imperial powers in the long nineteenth century. In this chapter, we have 

seen that, within the international legal order that prevailed in the colonial era, the 

Gandomak and Durand treaties were not legally binding transactions. This chapter 
                                                
199 Sir Louis Dane wrote to Lord Kitchener on 26 January 1905, IOR, Mss. EUR.D.686/45. 
200 Private Amir memo dated 22 January 1905, Sir Louis Dane Collection IOR, Mss. EUR.D.686/45. 
201 Cited in J.A. Thomas (1994), p. 836.  
202 Telegram dated 6 March 1942 – From ‘Sir F.Wylie (Kabul) to Marquess of Linlithgaw’ Doc. 
IOR/L/PO/67106b, F.O. 128. 
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also showed that the validity of such treaties was questioned not only by the critics of 

colonialism but also by some of its advocates. To Westlake, ‘a treaty with a savage’ 

could not be ‘a serious root of a title’. 203 In his view, the legality of these treaties was 

‘more calculated to excite laughter than argument’.204 To Northbrook, on the other 

hand, the new legal doctrine, which advocated a hierarchal international legal order, 

was contrary to the core principles of international law. For this reason, he 

condemned the doctrine as ‘unsound’, ‘impolitic’ and ‘dangerous’.205 In the final 

chapter of this thesis, I will explore how international law responded to such treaties 

in the ‘era of peace-loving nations’206 – the phase in which the ‘true world-society 

appeared’.207 

 

 

                                                
203 Westlake (1898), p. 589. 
204 Westlake (1914), p. 152. 
205 See ‘The Afghan Question’, p. 12. 
206 B.V.A. Roling (1960), p. 51. 
207 Anand (1966), p. 55. 



	 201	

 

Chapter 7: Postcolonial Law and Politics  
 
 

‘Peoples and provinces are not to be bartered about from sovereignty to sovereignty 

as if they were mere chattels and pawns in a game’ 

 Woodrow Wilson1 

 

 

Introduction 
 

In the previous chapter we saw that, in the nineteenth century, treaties between the 

civilised powers and the rulers of uncivilised nations were not recognised as legal 

transactions. This chapter seeks to explore the response of postcolonial law to such 

treaties. After some introductory remarks, it is divided into three parts. The first part 

examines the concept of unequal treaties and the actual meaning of this term to enable 

an evaluation of the legality of the Durand Treaty under contemporary international 

law. The second part explores the complexity of state succession in international law. 

This will test and scrutinise the cogency of Pakistan’s claim that as a successor state it 

was the inheritor of the rights and obligations of the British Raj. This part also 

explores the paradoxical relationship between international law and the protection of 

colonial frontiers created by unequal treaties. Finally, the politics of the Pashtunistan 

issue will be explored in the context of the Cold War.  

 

 

Introductory Remarks 

 

During the ‘long nineteenth century’ the powerful nations acquired jurisdiction by 

conquest and cession treaties. The colonialists justified their atrocities as a 

‘legitimate’ course of action for the advancement of civilisation.2 The resistance of 

oppressed nations under the principle of self-determination put an end to the idea of 

colonialism, while the horrors of two world wars compelled the civilised powers to 

                                                
1 President Wilson’s Address to Congress, 11 February 1918, available at 
http://www.firstworldwar.com/source/fourteenpoints_wilson2.htm [accessed 3 March 2016].  
2 See Anthony Pagden (1995). 
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rethink their self-projected legitimacy and to acknowledge the existence of a plural 

world.3 For this reason, in the postcolonial era, respecting and observing the right of 

peoples to self-determination was recognised as the legitimate course of action not 

only in governing relationships between existing states but also in the emergence of 

new ones. This development fused the concepts of legality and legitimacy. The use of 

force (except in the case of self-defence) was declared illegal, and an illegal act 

certainly cannot be legitimate. In the peace-loving era, the criteria for joining the 

international society also became racially neutral. Most of humanity was organised 

through a global ‘Westphalian civilization’.4 In 1987, Robert Jennings declared that 

‘the first and essential general principle of public international law is its quality of 

universality; that is to say, that it be recognised as valid and applicable in all 

countries, whatever their cultural, economic, socio-political, or religious histories and 

traditions.’ 5  David Kennedy, in International Law and the Nineteenth Century: 

History of an Illusion, writes that ‘[b]y [the] century’s end, international law would 

countenance but one form of political authority, absolute within its territory and equal 

in its relations with other sovereigns’.6 According to Koskenniemi, the colonial era 

‘had closed with imperial domination, methodological enslavement of population, and 

war’.7 In 1999, Weeramantry argued that colonialism ‘is now a past chapter. We are 

left with the aftermath of empire and the task of cleaning up its problem.’8 However, 

the cleaning up of colonial problems was certainly no easy task. The colonial era was 

the age of treaties and ‘boundary-making’.9 In 2010, Sir Hilary Synnott remarked: 

‘The Durand Line splits villages and tribes. The social aspects can't be changed by an 

international border.’10 He went on to say that he ‘would take the view that this is a 

problem best dealt with by management rather than by solution’.11 Why is there no 

solution to the problem of the Durand Line? Answering this question requires the 

critical examination of the law and politics of the postcolonial era.  

                                                
3 See Abdulqawi Yusuf (2013), pp. 681–82; for an excellent analysis of pluralism in international 
order, see Andrew Linklater (2005), pp. 84–108. 
4 David P. Fidler (2003), p. 34. 
5 Robert Y. Jennings (1987), p. 40. 
6 Kennedy (1997), p. 119. 
7 Martti Koskenniemi (2004), p. 98. 
8 C.Weeramantry (1999), p. 1517.  
9 Thomas Holdich (1899), p. 465. 
10 Foreign Affairs Committee – Minutes of Evidence, ‘The UK's foreign policy approach to 
Afghanistan and Pakistan’, Wednesday 20 October 2010, available at: 
http://www.publications.parliament.uk/pa/cm201011/cmselect/cmfaff/514/10102001.htm. 
11 Ibid. 
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Part I: Unequal Treaties 

 

In legal scholarship, the pejorative term ‘unequal treaties’ refer to the bilateral treaties 

concluded between European colonial powers and non-European nations during the 

nineteenth century.12 The key question pertaining to the concept of unequal treaties is 

whether a treaty unequal in character constitutes an independent ground for 

violability.13 According to Ian Brownlie, unequal treaties are a legal problem, and the 

invalidation of such a treaty is warranted.14 Lucius Caflisch, on the other hand, argues 

that ‘it is impossible to determine the degree of “equality” a treaty must possess, since 

the value of the obligations undertaken by subjects of international law is difficult to 

assess’.15 Anthony Aust argues: ‘To allow a state to avoid its treaty obligations on the 

ground of inequality of power would seriously undermine the stability of treaty 

relations.’16 Anthony Lester, while assessing the arguments on the legality and 

illegality of the unequal treaties, concludes that each treaty must be considered on the 

basis its own facts.17  Fariborz Nozari asserts that unequal treaties are 

concluded under duress… for the vanquished state is generally only prepared 
to submit to the unfavourable terms of the treaty (which often oblige it to cede 
portions of its own territory) only out of fear of the further devastation or 
perhaps even total annihilation that would follow if it refused to submit to 
them as a condition for ending the war.18  

 

In recent years, this theme has attracted special attention in critical international legal 

scholarship.19 However, Craven maintains that this ‘phenomenon appears to have 

largely evaporated as an issue from the domain of international law’.20 He indicates 

that ‘[t]wo obvious explanations may be presented for why the phenomenon of 

unequal treaties no longer seems to have significance in international law: one 

                                                
12 See Gerrit Gong (1984), pp. 66–67; see also Chapter 7. 
13 Ingrid Detter Delupis (1966); György Haraszti (1977), pp. 59–76. 
14 Ian Brownlie (1966), p. 495. 
15 Lucius Caflisch (1992), pp. 52–80 at p. 80. 
16 Anthony Aust (2013), p. 280. 
17 Anthony Lester (1962), p. 855. 
18 Fariborz Nozari (1971), p. 283. 
19 See, for example, Gerry Simpson (2004), p. 243; Gerry Simpson (2001), p. 544, Anthony Anghie 
(1999), pp. 32–38; Anthony Carty and Zhang Xiaoshi (2012), pp. 1–57; Martti Koskenniemi (2002), 
pp. 127–32, 136–43. 
20 Matthew Craven (2005), p. 335. 
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conceptual, one historical’.21 Craven argues that ‘every treaty, in some respect, is a 

manifestation of inequality – whether understood in terms of a substantive lack of 

equilibrium in the respective burdens and benefits, or in terms of the unequal 

bargaining power of the contracting parties’.22 Therefore, ‘to say that some treaties 

are “unequal”, and others not, is therefore either manifestly wrong or simply question-

begging’.23  

 

There is no doubt that the inequality of contracting parties does not render a treaty 

void; nor do such grounds for the invalidity of a treaty exist in international law. In 

fact, it is highly unlikely to find two equal states in terms of power and resources. The 

US is more powerful than Germany, and China is far more powerful than Nepal; 

however, the legal transactions between these states cannot be rendered void simply 

because of their factual inequality. By the same token, treaties cannot be considered 

binding because the contracting parties are unequal. The concept of unequal treaties is 

not about factual inequality; rather, it is about a process when the factual inequality 

negates the principle of legal or ‘forensic equality’.24 Anghie remarked that these 

treaties are named ‘unequal not only because they were the product of unequal power, 

but because they embodied unequal obligations – i.e. they were humiliating to the 

non-European states, which sought to terminate such treaties at the earliest 

opportunity’.25 Eliana Augusti says that the ‘concept of equality was… inferred from 

the idea of sovereignty. For sovereignty implied, inter alia, not equality of power, but 

legal equality.’26 Factual equality does not exist. Equality is a legal construction, 

probably the most important one because the notion that ‘might is right’ will lead to 

war and the destabilisation of the global order. For this reason, the principle of 

‘sovereign equality’ is recognised as one of the pre-emptory norms of international 

law.27 Article 2(1) of the UN Charter is the most famous present codification of 

sovereign equality: ‘The Organisation is based on the principle of the sovereign 

equality of all its Members.’28  

                                                
21 Ibid., p. 337. 
22 Ibid. 
23 Ibid., p. 338. 
24 Ingrid Detter (1966), p. 1086. 
25 Anthony Anghie (1999), p. 38. 
26 Eliana Augusti (2011), pp. 298–99. 
27 On the significance of sovereign equality in international law, see the excellent work of P.H. 
Kooijmans (1964); Thomas H. Lee (2004), pp. 155–57. 
28 UN Charter, Art. 2(1). 
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To comprehend the actual meaning of unequal treaties, one has to be acquainted with 

the invaluable contribution of Chinese and Soviet scholars on this topic.29 I am 

mindful of the fact that Marxists, from a doctrinal point of view, are deeply sceptical 

towards international treaties.30 However, contrary to typical Marxist accounts of 

international law, the Soviet Union’s initial response to the law of international 

treaties was in line with ‘mainstream legal scholarship’ and the black letters of law. 

Talalaeve claims that ‘Lenin viewed the international treaty as a serious instrument of 

normalisation of relations among states’.31 He cites Lenin, who declared: ‘We are for 

treaties with all, excluding no one.’32 Having said that, Lenin was resolutely against 

the annexation treaties imposed by force.33 In the Report on Peace of 1917, Lenin 

demanded ‘abrogation of all the secret, predatory treaties and the immediate granting 

to all nationalities of the right to determine by free voting whether they wish to be 

independent states or to be part of another state’.34 Kozhenvnikov argues that ‘the 

classics of Marxism-Leninism did not extend the rule of international law which says 

that international treaties should be observed to annexationist and enslaving 

agreements’.35 Shivji explains the logic behind this position: ‘annexation is nothing 

but a violation of the self-determination of nation.’36 I do not think that a scholar from 

any other school of thought can logically argue otherwise. 

 

Within Chinese legal and political discourse, only those treaties that violate the 

equality of states were repudiated and labelled as unequal treaties.37 According to 

Hsieh, in China the phenomena of unequal treaties ‘first appeared in the 1923 

Kuomintang (KMT) declaration that condemned the Qing Dynasty’s conclusion of 

such treaties and pledged to restore China’s free and equal status’.38 He argues that 

                                                
29 See Igor Ivanovich Lukashuk (1959); A.N. Talalaev and V.G. Boyarshinov (1961); on the Chinese, 
see T. Wang (1990), pp. 237–50. 
30 See Bowring (2009), pp. 9–10 and the works cited therein. 
31 Cited in Jan F. Triska and Robert M. Slusser (1962), p. 221. 
32 Ibid.  
33 V.I. Lenin, The Seventh (April) All-Russia Conference of the R.S.D.L.P. (B.) 
24–29 April 1917, ‘Resolution on War’, available at 
https://www.marxists.org/archive/lenin/works/1917/7thconf/27b.htm; and see Chapter 1. 
34 Lenin, ‘Resolution on War’; see also Jörg Fisch (2015), p. 131; and see Chapter 1. 
35 W. Kulski (1954), p. 640. 
36 Issa G. Shivji (1989), p. 73. 
37 Byron N. Tzou (1990), p. 78. 
38 Pasha L. Hsieh (2015), p. 105. 
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China repudiated those treaties that ‘encroached upon Chinese sovereignty’,39 but 

without directly challenging ‘the normative value of the doctrine of pacta sunt 

servanda’.40 According to Luke Lee, the policy of independent China was to revise, 

recognise, abrogate or renew its international treaties ‘according to their respective 

contents’.41 The Declaration of the Guomindang First National Congress on 31 

January 1924 stated: ‘All Unequal treaties… are detrimental to China’s sovereignty. 

They all ought to be abolished so as to leave the way open for new treaties based on 

the spirit of bilateral equality and mutual respect for sovereignty.’42 In Chinese legal 

scholarship, an unequal treaty is not considered as a legally binding treaty, and so it is 

not protected by pacta sunt servanda. This is because the duty of ‘good faith’ simply 

cannot be observed in any transaction between oppressors and the oppressed.  

 

The unequal treaties do not concern factual inequality and certainly do not refer to all 

treaties signed between powerful and weak countries. I now turn to Craven’s ‘second 

form of response’,43 according to which: ‘The problem of unequal treaties has already 

been resolved because the end of colonialism marks the end of ideas of oppression 

and resistance associated with it.’44 Craven cites the Vienna Convention on the Law 

of Treaties (VCLT), 23 May 1969,45 arguing that ‘since, it might be reasoned, the 

19th century “unequal” treaties were procured by dint of coercion, and since duress is 

now regarded as vitiating the legitimacy of any agreement, the problem has been 

legislated away’.46 My approach is slightly different: I argue that in the past (that is, 

during the colonial era), as well as in the present, the problem is not centred on the 

deficiencies in the core principles of international law; rather, it is about the 

recognition or non-recognition of the subject(s) of international law. As I write this 

chapter, the UK parliament has authorised the use of force in Syria.47 The rules of 

                                                
39 Ibid. 
40 Ibid., p. 107. 
41 Luke T. Lee (1967), p. 249. 
42 Cited in Dong Wang (2005), p. 65. 
43 Craven (2005), p. 339. 
44 Ibid. 
45 For the Text of  the Vienna Convention on the law of Treaties adopted on 23 May 1969 (with 
annex), see the United Nations, Treaty Series, vol. 1155, p. 331, available at 
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf. 
46 Craven (2005), p. 339. 
47 ‘Syria air strikes: MPs authorise UK action against Islamic State’, BBC News, 3 December 2015, 
available at http://www.bbc.co.uk/news/uk-politics-34989302. 



	 207	

international law governing the use of force by states are unequivocal.48 The problem 

is that the government of Syria is not recognised as a legitimate authority by the UK. 

Likewise, in the colonial era the imposition of treaties by force was not considered to 

be in line with the fundamental principles of international law recognised by most 

civilised countries, for a jurist such as Wheaton. In 1866, he declared: 

By the general principles of private jurisprudence, recognised by most, if not 
all, civilised countries, a contract obtained by violence is void. Freedom of 
consent is essential to the validity of every agreement, and contracts obtained 
under duress are void, because the general welfare of society requires that they 
should be so.49  

 
The key problem of unequal treaties in the nineteenth century, as suggested by 

Simpson, was ‘the exclusion of peripheral states from the institutions of the 

international system’.50 That said, I am mindful of the fact that, in the Charter era, the 

law on the prohibition of use of force was firmly established. As a student of 

international law, I also believe that the VCLT is one of the most important 

achievements of the International Law Commission. And I am certainly not the only 

one.51 According to Aust, the treaty ‘covers the most important areas and is the 

indispensable starting point for any description of the law’.52 On 27 January 1980, the 

VCLT came into force.53 Afghanistan and Pakistan are signatories to the VCLT.54 

Article 64 states: ‘If a new peremptory norm of general international law emerges, 

any existing treaty which is in conflict with that norm becomes void and 

terminates.’55 Earlier in this thesis I have shown that the right to self-determination in 

the postcolonial era emerged as one of the peremptory norms of international law, and 

that the Durand Treaty was imposed on the Afghan rulers and the people of 

                                                
48 See Bill Bowring (2013).  
49 Henry Wheaton (1936), p. 284; for an alternative view, see J. Stone (1968), p. 357. McNair seems to 
me more flexible on this matter; see Arnold Duncan McNair (1938), p. 129.  
50 Gerry Simpson (2004), p. 234.  
51 See Mark Eugen Villiger (2009), p. 50. 
52 Anthony Aust (2006); Vienna Convention on the Law of Treaties (1969); Max Planck Encyclopaedia 
of Public International Law, available at 
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1498. 
53 See Aust (2013), p. 7. 
54 Afghanistan signed the VCLT on 23 May 1969, and Pakistan on 29 April 1970; for details, see ‘UN 
Treaty Collection’, available at 
https://treaties.un.org/pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_no=XXIII-
1&chapter=23&Temp=mtdsg3&lang=en. 
55 Article 64, VCLT; See also Report of the International Law Commission, Seventieth session (30 
April–1 June and 2 July–10 August 2018. Chapter VIII: Peremptory norms of general international law 
(jus cogens), p. 224 available at http://legal.un.org/ilc/reports/2018/english/a_73_10_advance.pdf  
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Afghanistan contrary to their will. Hence, one may argue that this legal development 

renders the treaty voidable. 

 

However, the Pakistani scholar Ijaz Hussain, in his article ‘The Durand Agreement in 

the Light of Certain Recent International Conventions’, rejects such a claim.56 He 

argues that ‘[a] brief review of its development in a historical perspective shows that 

it has not been decisively settled that the principle of self-determination has in today’s 

world the status of a legal right’.57 Hussain goes on to ask: ‘If the principle of self-

determination is grudgingly accepted as a legal right, can it be viewed in terms of jus 

cogen?’58 It is interesting to note that although Pakistan is reluctant to accept self-

determination as a legal right in the context of Pashtunistan, it nevertheless invokes 

the same right against India on the issue of Kashmir.59 In any case, the Durand Treaty 

was signed between Afghanistan and British India, not with Pakistan. What makes 

this issue contested and problematic is the assignment of this treaty, together with the 

people of the concerned territories, from the British Raj to Pakistan. In relation to this, 

Ijaz Hussain contends that ‘Pakistan rightfully succeeded to the Durand Agreement in 

her capacity as successor to the British Indian Empire’.60 Ahrar Soofi, a prominent 

Pakistani lawyer, argues: 

In 1947 when the British Empire in India was partitioned, Pakistan succeeded 
to all the international rights and obligations of the British Indian 
Government… Significantly, under customary international law as codified in 
Article 62 of the Vienna Convention on the Law of Treaties, ‘it is accepted by 
all that whenever a new country is carved out of an existing colonial 
dominion; all the international agreements and undertakings that the previous 
ruler of the region had entered into would be transferred to the new 
independent national Government.’ Resultantly, the Government of Pakistan 
automatically assumed all responsibility for adhering to all international 
treaties, which the British Indian Government had signed on or agreed upon 
including, naturally, the Durand Line Agreement.61 

 
However, it is not only Pakistan that makes such a claim. On 30 June 1949, Philip 

Noel-Baker, the British Secretary of State for Commonwealth Relations, declared: 

                                                
56 Ijaz Hussain (1985), p. 266. 
57 Ibid., p. 265. 
58 Ibid. 
59 See Hussain Haqqani (2003), ‘Pakistan’s Endgame in Kashmir’ in Carnegie Endowment for Peace, 1 
July 2003. On the fact that the Pakistan Movement had no support in Kashmir, see Sir George 
Cunningham’s Memoir, by Norval Mitchell (1968), p. 148.   
60 Ijaz Hussain (1985), p. 272. 
61 Ahmer Soofi (2015), p. 11. 
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‘Pakistan is in international law the inheritor of the rights and duties of the old 

Government of India and of His Majesty’s Government in the United Kingdom in 

these territories and that the Durand Line is the international frontier.’62 From a legal 

point of view, such an assertion is problematic. The succession of states in 

international law is a highly complicated topic.63 According to Matthew Craven, ‘[i]f 

there is one common theme running through all recent literature on the law of state 

succession, it is that the subject is largely confused and resistant to simple 

exposition’.64 However, as shall we see in this chapter, in 1947 the UN had resolved 

the issue of state succession in relation to Pakistan. Why then has this issue once 

again been resurrected? These matters will be explored in more detail in the next part 

of this chapter.   

 

 

Part II: The Law on the Succession of States 

 

According to Michael Volkovitsch, ‘[s]tate succession is one of the oldest subjects in 

the law of nations, tracing its lineage back to Aristotle’.65 This area of international 

law becomes relevant when there is a change of sovereignty over a territory. The 

Vienna Convention on Succession of States in Respect of Treaties 1978 (VCSSRT) 

and the Vienna Convention on Succession of States in Respect of State Property, 

Archives and Debts 1983 (VCSSRSPAD) define state succession as ‘the replacement 

of one State by another in the responsibility for the international relations of 

territory’.66 O’Connell, one of the foremost authorities in the field, asserts that 

succession of states plays only a minor role in international relations ‘with respect to 

the question of treaties’.67 Despite its simple definition and minor role, this topic 

remains one of the most disputed areas in international law. 68  According to 

O’Connell, the succession of states is the product of a ‘factual situation, which arises 
                                                
62 HC Debate on 30 June 1949, available at 
http://hansard.millbanksystems.com/commons/1949/jun/30/pakistan-north-west-frontier. 
63 On this, see Andreas Zimmermann and James G. Devaney (2014), pp. 505–09. 
64 Mathew Craven (1998), p. 143. 
65 Michael John Volkovitsch (1992), p. 2168. 
66 Vienna Convention on Succession of States in Respect of Treaties, 23 August 1978, 1946 UNTS 3, 
Art. 2(1)(b); Vienna Convention on Succession of States in Respect of State Property, Archives and 
Debts, 7 April 1983, (1983) 24 ILM 306, Art. 2(1)(a); this convention is not yet in force. 
67 D.P. O’Connell (1967), vol. I, p. 9. 
68 BGH, Ruling of 30 January 1991 – 2 BGs 38/91 –, NJW 1991 cited in Mario Martini and Matthias 
Damm (2014), pp.158–81 at p.160. 
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when one state is substituted for another in sovereignty over a given territory’.69 In his 

view, ‘the doctrine on state succession is far less pragmatical than philosophical’.70 

Moreover, O’Connell maintains that ‘[s]tates succession is a subject altogether 

unsuited to the process of codification let alone of progressive development.’71 

According to Robert Jennings, this ‘is a subject which presents such a rich diversity of 

practice as to give some plausibility to a surprisingly varied range of theoretical 

analysis and doctrine’.72 This is mainly due to the fact that states succession occurs in 

different political contexts.73 The theorisation of contradictory practices reflected in 

legal scholarship further complicates this topic. Matthew Craven comments that ‘the 

more that is written on the subject, the less clear or coherent the whole becomes’.74 

 

According to O’Connell, state succession involves ‘total displacement of one set of 

powers by another and not an assignment of these powers’.75 He adds: ‘The successor 

State is entitled to exercise the predecessor's rights and is obliged to discharge the 

predecessor's duties, because international law so directs.’76 In his view, states have 

full sovereignty as to what rights they choose to assume and which obligations to 

fulfil. If any continuity of legal rights and obligations occurs in practice, this is 

entirely attributable to extra-legal factors.77 O’Connell nevertheless maintained that 

such practices should not be conducted in an arbitrary manner. In Craven’s words: 

‘For O’Connell, the point was that such practice should be rendered coherent by 

means of the force of “reason” or “Juristic logic” and “A rational approach”.’78 On the 

relevance of membership in international organisations, O’Connell states: 

Whether succession occurs to membership of international organisations is 
less a question of principles of state succession than of constructions of the 
relevant constitutional provisions of the organisations’ charters.79 

 
Craven engages with O’Connell on multiple issues. According to Craven, ‘O’Connell 

did not found his argument exclusively, or even mainly, upon state practice’.80 Craven 
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71 D.P. O’Connell (1979), p. 726. 
72 Robert Y. Jennings (1967), vol. 121, p. 437. 
73 See Rein Mullerson (1993), pp. 473–93. 
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argues that O’Connell’s ‘avowed resort to rationalism clearly exposes the precarious 

nature of his thesis’.81 On the issue of membership of international organisations, 

Craven observed that ‘[i]t is widely acknowledged, for example, that the acquisition 

of UN membership itself may be a central means by which the general personality of 

a state is established’.82 Craven points out that ‘it was not without some significance 

that Russia took over the mantle of the USSR as regards its seat in the UN and, in 

particular, its membership within the UN Security Council’. 83  He emphasises 

concepts such as ‘continuity’ and ‘personality’. According to Craven, ‘the law of state 

succession has, for some time, been explicitly contingent upon the “personality” of 

the state, and specifically its “identity” or “continuity”, which remained the point of 

differentiation between the operation of two distinct legal regimes’.84 He argues that 

these concepts are ‘discarded from the law of state succession’ by O’Connell.85 In 

Craven’s view, ‘identity, therefore, provides the key to determining the proper set of 

norms that are to be applied in a given case’.86 James Crawford, while not denying the 

roles of personality and continuity, argues that subjective factors, such as the 

concerned state claims and recognition by other states, also play a role in the process. 

In his account, ‘continuity may depend upon recognition’. 87  Despite all these 

arguments, there are certain practices and theories that assist us in dealing with this 

rather complicated subject.  

 

There are two dominant theories or regimes about the succession of states in 

international law: ‘universal succession’ and ‘clean slate’ or tabula rasa. According 

to the universal succession theory, the state’s legal personality is immutable. As 

Rosalie Schaffer puts it, ‘neither revolution nor cession of territory could affect the 

fundamental character and basic constancy of that personality. Rights and obligations 

flowing from it were identified as ‘absolute natural rights’ and were as constant.’88 

The tabula rasa thesis is based on the notion ‘that newly established States… start 
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with a clean slate in the matter of treaty obligations’.89 Craven elaborates on this in 

his advice to the Foreign Affairs Committee in the case of the hypothetical 

independence of Scotland.90 He conceptualises the break-up of a state and suggests 

three possible scenarios. The first scenario, termed as ‘continuation and secession’ 

reflects the two theories mentioned above. Craven suggests that in this scenario, ‘[t]he 

existing state (UK) would break into separate entities – “Scotland” and “the RUK”. 

The larger, more populous entity (RUK) would become the “continuing” state. The 

smaller entity (Scotland) that wished to leave would secede and become a new state 

and would (somewhat confusingly) be known as a “successor” state.’91 On the 

question of international rights and obligation, Craven states that ‘the continuing state 

(the RUK) would inherit the vast majority of the rights and obligations of the UK 

whereas the successor state (Scotland) would essentially start a new life 

internationally’. 92  The second scenario involves ‘separations’, ‘whereby each 

separating unit would maintain all existing legal relationships as far as was possible 

given the changed situation’.93 The last scenario is ‘dissolution’, in which ‘the 

existing entity (the UK) would dissolve and become extinct. Two new states would 

come into being (the RUK and Scotland) but neither new state would lay claim to the 

legal personality of the UK, which would have ceased to exist. It would essentially 

amount to a clean international slate for both states.’94 

 

To summarise, it is the continuing state that inherits all the rights and obligations of 

the predecessor state, including any membership of international organisations. On 

the other hand, contrary to general presumption, the ‘successor state’ begins a new 

life in the international arena. As Craven puts it, ‘[b]eing a “successor state” does not 

automatically entitle the party concerned to continue existing arrangements by way of 
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“inheritance” (and hence the terminology is deeply misleading)’.95 He further states 

that ‘in fact the initial assumption is generally the opposite – that no legal rights and 

obligations continue’.96 If the successor state is, in reality, a legally distinct person, 

the treaties of the predecessor state must be considered essentially ‘res inter alios 

acta’.97  

 

I seek to explore the legal debates that took place regarding Pakistan’s legal status 

before its admission to the UN on 30 September 1947. On 8 August 1947, the 

Assistant Secretary-General for Legal Affairs drafted a legal opinion, which was 

approved by the UN Secretary-General.98 This legal opinion set out the following: 

From the viewpoint of international law, the situation is one in which a part of 
an existing State breaks off and becomes a new State. On this analysis, there is 
no change in the international status of India; it continues as a State with all 
the treaty rights and obligations, and consequently, with all the rights and 
obligations of membership in the United Nations. The territory, which breaks 
off, Pakistan, will be a new State; it will not have the treaty rights and 
obligations of the old State, and it will not, of course, have membership in the 
United Nations.99 

 
It was suggested that ‘Pakistan will be a new non-member State. In order for it to 

become a Member of the United Nations, it would have to apply for admission 

pursuant to Article 4 of the Charter, and its application would be handled under the 

pertinent rules of procedure of the General Assembly and the Security Council.’100 

 

However, Pakistan was not keen to be treated as a new state. Pakistan’s representative 

made a request to the Security Council that both ‘India and Pakistan should become 

Members of the United Nations, automatically, with effect from 15th August’.101 

However, the Security Council, after a debate on 21 August 1947, drafted a resolution 

in which it was recommended to the General Assembly to admit Pakistan as a new 

member.102 The Draft Resolution was then discussed at the First Committee meeting 

on 24 September 1947.103 At the meeting, the Argentine representative objected to the 

                                                
95 Craven (2013), para. 16. 
96 Ibid. 
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new membership of Pakistan and to India as a continuer of the British Raj. He 

suggested an arrangement in line with Craven’s second and third scenarios. He said 

that either ‘both should have been regarded as original Members, or, alternatively, 

both should have been considered new Members’.104 However, the representative of 

Australia rejected Argentina’s proposed resolution and contended that, ‘since India 

retained membership in the Economic and Social Council, it seemed to have been 

tacitly agreed that it had assumed the international rights and obligations of the former 

State of India’. 105  He then submitted a draft resolution in line with the 

abovementioned Assistant UN Secretary-General for Legal Affairs’ legal opinion of 8 

August 1947.  

 

On 30 September 1947, when Pakistan’s application for the membership of the UN 

was under consideration, India retained its position as the continuer state and thus as 

the sole inheritor of the British Raj’s rights and obligations. Pakistan acquired its legal 

personality as a new member state in the UN. On 8 October 1947, the Sixth 

Committee justified this decision by dint of a letter drafted by the Rapporteur of the 

Committee, Mr Georges Kaeckenbeeck.106 This letter reaffirmed the existence of 

legal presumption in favour of a state’s continuation, stipulating:  

1. That, as a general rule, it is in conformity with legal principles to presume 
that a State which is a Member of the Organisation of the United Nations does 
not cease to be a Member simply because its Constitution or its frontier have 
been subjected to changes... 

 
2. That when a new State is created, whatever may be the territory and the 
populations which it comprises and whether or not they formed part of a State 
Member of the United Nations, it cannot under the system of the Charter claim 
the status of a Member of the United Nations unless it has been formally 
admitted as such in conformity with the provisions of the Charter…107 

 
Thus, Pakistan as a new state is not the bearer of the rights and obligations of the 

British Raj.108 Therefore, the assertion that Pakistan acquired jurisdiction over the 

North-West Frontier Province (NWFP) and Baluchistan as a successor state on the 

basis of unequal treaties has no legal basis.  
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It has been argued that the Durand Treaty established a frontier regime that was 

protected under the principle of uti possidetis juris.109 The illegality of a treaty that 

creates borders may not affect the legality of such borders.110 In the words of Arthur 

Keith, ‘[t]he real fact is, of course, that a treaty of this sort is no longer a contract; the 

contract has passed into a conveyance, and the transaction cannot, therefore, be 

affected by the fact that one of the parties to the original conveyance has changed’.111 

The protection of colonial borders in postcolonial international law is certainly a 

paradoxical development. On the one hand, contemporary international law prohibits 

the use of force for acquisition of territory; on the other hand, the postcolonial law 

preserves those territories that were created by force.112 The principle of uti possidetis 

juris protects the pre-existing boundaries at the moment of independence.113 Those 

borders could have been drawn within an empire as administrative units or they could 

have been the international boundaries between the two colonial powers. In the case 

of El Salvador/Honduras, it was stated: ‘it has to be remembered that no question of 

international boundaries could even have occurred to the minds of those servants of 

the Spanish Crown who established administrative boundaries.’114 The inviolability of 

colonial boundaries in Africa was affirmed by Resolution 16(I) of the Assembly of 

the Organisation of African Unity, which laid down that ‘all Member States pledge 

themselves to respect the border existing on the their achievement of national 

independence’.115 

 

The emergence of postcolonial states on the basis of colonial boundaries, and indeed 

their recognition in international law, encountered political and academic opposition. 

For Vasuki Nesiah, the principles of self-determination and uti possidetis are 

contradictory concepts. He argues that ‘international law has a contradictory 
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relationship with decolonisation.’116 At the end of his essay, he points out the 

contradictions in the ICJ rulings: 

The Court indeed speaks in counterpoint: on the on hand it asserts a statist 
framework of territory, while on the other it gives emphasis to the nation as a 
counter to the state… on the one hand it invokes colonial tropes such as uti 
possidetis to recover and reinstate colonial boundaries, while on the other its 
application of those tropes fragments and distorts colonial boundaries and the 
boundaries of colonialism…117 
 

Similarly, Makau wa Mutua in his article ‘Why Redraw the Map of Africa: A Moral 

and Legal Inquiry’,118 challenges the concept of ‘juridical statehood’ and argues that 

‘the post-colonial state, the uncritical successor of the colonial state, is doomed 

because it lacks basic moral legitimacy’.119 He argues that the main cause of the 

African crisis is the emergence of states on the basis of boundaries created during the 

colonial era and proposes that ‘pre-colonial entities within the post-colonial order be 

allowed to exercise their right to self-determination’.120 He maintains that ‘only this 

radical but necessary step can legitimize the African state and avoid its demise’.121 

Mutua states: ‘[T]he United Nations and International law have defined the “self” 

who possess the right of self-determination as the peoples bounded by a territorial unit 

within a colonial state… the criteria for “peoplehood” include “commonality of 

interests, group identity, distinctiveness, and a territorial link”.’122 He suggests that 

‘[t]his definition would seem to encompass pre-colonial groups’.123 Mutua then 

complains that, under international law, ‘it is only the latter, not the former, who can 

exercise the right to self-determination’.124 He contends that the transformation of the 

colonial boundaries into international borders amounts to the ‘misapplication of the 

right to self-determination is the root causes of the crisis of the post-colonial state’.125 

Despite the moral interrogation and criticisms of scholars, there is no doubt that the 

principle of uti possidetis ‘has kept its place among the most important legal 
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principles’. 126  The European Arbitration Commission on Yugoslavia (Banditer 

Commission) Opinion No. 3 states that:  

Except where otherwise agreed, the former boundaries become frontiers 
protected by international law. This conclusion follows from the principle of 
respect for the territorial status quo and in particular from the principle of uti 
possidetis. This principle, though initially applied in settling decolonisation 
issues in America and Africa, is today recognised as a general principle of 
international law.127 
 

My approach in this respect is slightly different. The principle of uti possidetis juris 

does not prevent peoples from reverting to their pre-colonial situation. As Malcolm 

Shaw puts it, ‘the people of the colonially defined territorial units would have the 

right in law to determine freely their political status. This could result in complete 

independence, integration with a neighbouring state, free association with another 

state or any other status decided upon by that people.’128  

 

However, prevention of bloodshed at the moment of the transfer of power certainly 

requires the protection of pre-existing borders. For this reason, ‘dispositive treaties’ 

are given specific recognition in the VCLT. Article 62(2) stipulates: ‘A fundamental 

change of circumstances may not be invoked as a ground for terminating or 

withdrawing from a treaty... If the treaty establishes a boundary.’129 The same 

principle is reaffirmed in the VCSSRT Article 11: ‘A succession of States does not as 

such affect: (a) a boundary established by a treaty; or (b) obligations and rights 

established by a treaty and relating to the regime of a boundary.’130 As the Durand 

Line is a colonial frontier, some international scholars support Pakistan’s 

argumentations on the legality of it. For example, Brad Brasseur believes that 

‘Pakistan has the legal argument on her side’.131 He indicates that ‘[i]nternational 

courts have universally upheld uti possidetis juris and thus any binding bilateral 

agreement with or between colonial powers are ‘passed down’ to independent 

successor states’.132 In his view, ‘a unilateral declaration by one party, such as 
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Afghanistan’s disavowal of the Durand Line, has no effect to the contrary, because 

boundary changes must be made bilaterally’.133  

 

There is no doubt that the Durand Line is a pre-existing colonial frontier, and that the 

preservation of colonial frontiers at the moment of independence wherever it occurs is 

the customary international norm.134 But such an argument in support of Pakistan 

seems to me questionable. Scholars invoking the principle of uti possidetis juris in 

support of Pakistan or the legalisation of the Durand Line are missing a significant 

fact, which is that the British Raj was not a federation of Hindus and Muslims. For 

this reason, I devoted a chapter to the creation of Pakistan. In fact, the emergence of 

Pakistan disrupted pre-existing colonial boundaries.135 Pakistan was not created on the 

basis of colonial or pre-colonial boundaries; rather, it was the product of the two 

nations theory. The disruption of the pre-existing colonial boundaries in the process of 

the transfer of power caused unprecedented atrocities. 136  Cyril John Radcliffe 

expressed his feelings about the line that he drew to carve a new sovereignty called 

Pakistan: ‘Nobody in India will love me for my award about the Punjab and Bengal 

and there will be roughly 80 million with a grievance who will begin looking for me. I 

do not want them to find me.’137 These atrocities were predictable, and it was 

probably for this reason that the British first transferred power to the All India 

Congress and the All India Muslim League (Pakistan) and only then drew the 

boundaries. Pakistan appeared on 15 August 1947 and the Radcliffe Boundary 

Commission Awards were announced on 17 August 1947.138 Lucy Chester observes 

that the ‘subsequent wars in 1965 and 1971 made it clear that Radcliffe’s boundaries 

were not neat lines but raw and restless divisions’.139  

 

Arguably, therefore, the way Pakistan was created brings its status, even as a ‘newly 

independent state’, into question. 140  The newly independent state has its own 
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definition. According to Jost Delbrück, ‘[b]ecause of the different legal consequences 

the exact definition of newly independent State is of great importance’.141 Article 2(f) 

of the VCSST defines the newly independent state as ‘a successor State the territory 

of which immediately before the date of the succession of States was a dependent 

territory for the international relations of which the predecessor State was 

responsible’. Thus, the ‘dependent territory’ refers to the factual existence of a 

territorial entity prior to the acquisition of statehood. According to Rein Mullerson, 

the newly independent state, ‘[a]lthough new subjects of international law, they are 

not at the same time completely new entities’.142 For example, in 1961 Syria seceded 

from the United Arab Republic (UAR). Syria was treated as a newly independent 

state and Egypt, then the UAR, as the ‘continuator’. Despite Syria starting a new life 

in international affairs after 1961, it had existed as a political and national entity for 

centuries. Pakistan, however, was not a dependent territory within the British Raj. The 

application of uti possidetis juris or the transformation of the British Raj’s 

administrative frontiers into international borders will lead to the emergence of the 

newly independent states of Pashtunistan and Baluchistan. These two units were 

dependent territories within the British Raj. The emergence of independent 

Pashtunistan and Baluchestan will in turn lead to the materialisation of the Pashtuns’ 

and Balochs’ rights to self-determination, which is consistent with Afghanistan’s 

policy towards the issue of Pashtunistan. Whether the peoples of the NWFP and 

Baluchistan wish to reunite with Afghanistan depends on their aspirations. The 

principle of uti possidetis is not capable of limiting the democratically expressed will 

of the people, particularly where boundaries of strong historical pedigree are in 

question.  

 

However, as I mentioned earlier, the decolonisation of the British Raj was deeply 

motivated by political imperatives more than by the inspiration of peoples. This is 

certainly not a rare occurrence in the history of decolonisation. Lassa Oppenheim 

wrote: 

The hardship involved in the fact that in all cases of cession the inhabitants of 
the territory lose their old citizenship and are handed over to a new sovereign 
whether they like it or not, has created a movement in favour of the claim that 
no cession shall be valid before the inhabitants have by a plebiscite given their 
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consent to the cession. And several treaties of cession concluded during the 
nineteenth century stipulate that the cession shall only be valid provided the 
inhabitants consent to it through a plebiscite. But it is doubtful whether the 
Law of Nations will ever make it a condition of every cession that it must be 
ratified by a plebiscite. The necessities of international policy may now and 
then allow or even demand such a plebiscite, but in most cases they will not 
allow it.143 

 
In Chapter 5 we saw how Pakistan established its sovereignty in the NWFP and 

Baluchistan. In the last part of this thesis, I will critically examine the 

internationalisation of the Pashtunistan issue. 

 

 

Part III: Politics versus Self-Determination  

 

Peter Brobst, in The Future of the Great Game, observes that ‘[t]he Great Game did 

not end with British rule in August 1947. Nor did officials of the late Raj expect that 

it would.’144 In the postcolonial era, the Great Game was played under a new name – 

the Cold War. After the Second World War, the world was divided into Soviet and 

American politico-military blocks. This development had an adverse impact on the 

functioning of international law in general and on the application of the right to self-

determination in particular. In 1954, Quincy Wright remarked that ‘international law 

cannot serve its functions of preserving order and justice in the world if it is to 

become an ideology of half the world opposed by the other’.145 The American 

policymakers were aware that ‘[a]mong other tensions created with the birth of 

Pakistan were boundary disputes between Pakistan and India, and also between 

Pakistan and Afghanistan’.146 However, according to the US State Department:  

U.S. concern to foster solutions to the disputes between Pakistan and its 
neighbors was magnified by competition between the United States and the 
Soviet Union for influence in South Asia. Policymakers in Washington were 
particularly concerned to prevent the expansion of Soviet influence in India, 
the leading and most populous of the neutral nations. They were also 
concerned about Soviet influence in Afghanistan, traditionally viewed as the 
gateway to the subcontinent.147 
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In the Cold War era, the new superpowers, the USSR and the US, started finding 

peripheries around the globe. US officials decided to create the ‘northern tier’ of 

allied states in the Middle East, including Pakistan, Turkey, Iraq, and Iran.148 The US 

chose these states because they were ‘located geographically in the way of possible 

Soviet aggression’.149 Pakistan also needed the backing of a superpower for military 

and financial support because, from its inception, this country was exposed to internal 

and external conflicts. Boundary disputes with India and Afghanistan were the key 

problems facing the newly emerged Pakistan. With regards to its internal affairs, 

Husain Haqqani, a Pakistani politician and scholar, observed that ‘within Pakistan 

ethno-linguistic nationalism remained alive, challenging the idea of religion based 

nationhood within a few months’ of its creation.150 It is noteworthy that even before 

the partition, Jinnah told Lord Ismay that ‘Pakistan will not be able to stand-alone. 

We will require a big power as a friend. Russia has no appeal for us. France is weak 

and divided. There remains only England and America.’151Jinnah envisaged the 

significance of Pakistan’s geographical location in the then forthcoming Cold War. In 

an interview with Burke-White, an American journalist, Jinnah said that ‘America 

needs Pakistan more than Pakistan needs America… Pakistan is [the] pivot of the 

world, as we are placed… [on] the frontier of which the future position of the world 

revolves.’152  

 

It appears that on 22 January 1948, Afghanistan sought to raise the issue of 

Pashtunistan at the UN Security Council; however, the US government was reluctant 

to allow this course of action. On 27 January 1948, George Catlett Marshall, then US 

Secretary of State, wrote to the US representative at the UN: 

Afghan representative may ask to participate in discussion of tribal question 
should that arise in India-Pakistan case, as intimated in letter Afghan 
representative to President of SC 22 Jan 48 (SC Doc S/658), Dept would 
prefer Afghan representative not take part in SC proceedings this stage. If 
opportunity arises, suggest you endeavor discreetly to discourage Afghan 
representative from submitting formal request. 
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2. This position dictated by Dept’s belief that (1) attention of SC in India-
Pakistan case be focused on Kashmir question which is only indirectly related 
to tribal problem proper; (2) question which Afghanistan intends to raise is in 
essence a problem which would require separate consideration, and (3) 
Afghanistan hopes to use this occasion to ‘fish in troubled waters’ and agitate, 
for creation of a separate Pathanistan. 
3. However, if request is submitted in SC, suggestion might be made by 
President or by you that SC hear Afghan representative on question of how its 
interests are specially affected before determining whether invitation to 
participate should be extended. If convincing argument is presented showing 
specially affected interest, you should support Afghan participation in 
accordance with general US policy in these matters.153 

  

The Americans noted that the issue of Pashtunistan had intensified by 1953. In a 

‘Memorandum by the Deputy Assistant Secretary of State for Near Eastern, South 

Asian, and African Affairs (Jernegan) to the Acting Deputy Under Secretary of State 

(Murphy)’,154 it was stated: 

Recently, there have been major changes in the Afghan Cabinet, and the new 
Prime Minister, Prince Daud, has been one of the most energetic proponents 
of ‘Pushtoonistan’ and the attendant agitation, which has been a cause of 
concern to Pakistan. During the past week, the Afghan Government informed 
the UK that it no longer considered the Treaty of 1921 valid due to changed 
circumstances in the Indian Subcontinent, and requested that conferences be 
held to consider the new situation.155 

 

However, due to their respective political interests, Pakistan and the US became 

military allies. In January 1954, the Afghan ambassador to the US said to Lee 

Metcalf, then Acting Officer in Charge of Pakistan-Afghanistan Affairs, that: 

Ambassador Ludin expressed his Government’s appreciation and 
understanding of U.S. aid programs in the underdeveloped countries of the 
Middle East and South Asia to strengthen the free world. Afghanistan has had 
a long history of association with both those areas. He said his Government is 
prepared to cooperate with the U.S., Pakistan and others to realize the defense 
of the area. However, a prerequisite to such cooperation is a solution of the 
Pushtoonistan issue with Pakistan.156 
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The ambassador also presented a note that reflected Afghanistan’s attitude towards 

US military assistance to Pakistan and its impact on Afghans. The note stated that: 

We appreciate more than anyone else that the passes which cut through Hindu 
Kush and Sulaimen range of mountains, to wit: Khawak, Shiber-Shikari, 
Salung, Bamyan, Khayber, Gomal and Bolan, are critical sections of the 
important land routes that debouch into the Indian Subcontinent. The routes 
traversing these passes, have been, throughout historic periods and in 
prehistoric times, the main highways of migration, invasion, and commerce, as 
well as the passageways for the traffic of ideas and thoughts. This area will 
inevitably be the keystone of the arch of any future scheme of defense for the 
free world in the Middle East. The area between Oxus and Indus, and beyond 
that to the Arabian Sea, is one defensive unit. It has been so throughout 
history. The mountain citadel in this area has always been the abode of 
freedom loving peoples. The strengthening, economically and militarily, of the 
people inhabiting this area to preserve their freedom is an obvious necessity of 
the defense of this part of the world.157 

 
It appears that the Afghan government was willing to cooperate with the US 

government in countering the Soviet Union’s influence in the region. However, the 

issue of Pashtunistan was the prerequisite condition, as reflected in the note: 

My Government is prepared to cooperate to the fullest extent possible with the 
United States, Pakistan, and others, in order to realize the full economic and 
defense potentialities of this area. However there is one reservation, one 
essential prerequisite to this full and harmonious cooperation, and that is the 
solution of the problem of our kinfolks, the inhabitants of Pashtoonistan. We 
do not believe the solution of this problem to be insurmountable or even 
excessively difficult. Given a mutual good will and understanding and a 
statesmanlike appreciation of this problem in the general context of the world 
situation, we are confident that the matter will be solved. At least important 
steps can be taken immediately toward its solution. A high level conference 
between representatives of Afghanistan and Pakistan will be an important step 
towards the solution of the problem… 
However, if the question of Pashtoonistan is not solved, and Pakistan 
continues to be strengthened economically and militarily by the United States, 
we will be less than honest and frank with our very dear friends, the American 
Government and people, if we do not express our anxiety and vital concern 
regarding a critical condition that such a course of action will bring about:  
 
1.The balance of power in this part of the world will be upset. The relative 
defense strength of Afghanistan will suffer an irreparable damage. The 
security of the nation will be completely jeopardized. The Government of 
Afghanistan will be under critical questioning and pressure by its people for 
not having coped with this situation. 
2.With other Countries of the Middle East, especially our neighbors, Pakistan 
and Iran having been strengthened by the United States, there will remain an 
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economic and power vacuum in Afghanistan, which will entail a political and 
ideological vacuum as well.158 

  
Metcalf replied that: 

The Secretary replied that the U.S. Government was studying the possibility of 
a military assistance program for Pakistan, but that a decision had not yet been 
taken. He assured the Ambassador that in arriving at a decision the 
considerations he had advanced would be taken into account. The Secretary 
said further that a military aid program for Pakistan would have the objective 
of increasing the defense capacity of that nation and that it is not our desire to 
make one country strong at the peril of a neighbour.159 

 
In May 1954, Pakistan and the US signed the Mutual Defence Assistance 

Agreement.160 In September 1954, Pakistan joined the US security alliance of the 

South-East Asia Treaty Organisation (SEATO). In 1955, Pakistan joined the Baghdad 

Pact, also known as the Central Treaty Organisation (CENTO). By March 1956, the 

United States had provided Pakistan with $350 million in military aid. 161  The 

militarisation of Pakistan posed a significant threat to Afghanistan. The emergence of 

an ‘Islamic belt’ close to the Soviet borders was also perceived as a threat by the 

Kremlin. In this process the issue of Pashtunistan gradually internationalised.  

 

On 15 November 1955, the government of Afghanistan convened a Loya Jirga (Grand 

Assembly) in support of the Pashtun’s right to self-determination and to increase the 

country’s military cooperation with the Soviet regime.162 On 19 December 1955, 

Nikita Khrushchev, the First Secretary of the Communist Party of the Soviet Union 

(1953–1964), made a five-day visit to Kabul and offered a $100 million loan to 

Afghanistan.163 During his visit Khrushchev declared that ‘the Pashtun people should 

decide by a free plebiscite whether they want to remain within the borders of 

Pakistan, to form a new and independent state, or to unite with Afghanistan’.164 

Subsequently, the common interests of Afghanistan and the Soviet Union led to a 

very close relationship between the two countries. By 1956, the US realised that 

                                                
158 Ibid. 
159 Ibid.	
160 Mohammed Ayub Khan (1964), The Pakistan-American Alliance, Foreign Affairs Magazine, 
January 1964; issue available at https://www.foreignaffairs.com/articles/asia/1964-01-01/pakistan-
american-alliance.  
161 McMahon (1994), p. 205. 
162 Louis Dupree (1980), pp. 522–23. 
163 See Emmanuel Brunet-Jailly (2015), vol. I, pp. 8–9. 
164 Michael R. Rouland (2014), p. 44; Panagiotis Dimitrakis (2011), pp. 42–43. 



	 225	

‘Afghanistan is currently drifting closer to the [Soviet] Bloc’.165 However, according 

to American Intelligence analysis dated 10 January 1956, ‘Daud and the Afghan 

ruling oligarchy almost certainly desire to avoid Soviet domination, and will probably 

continue to seek countervailing Western material aid and political support—

attempting to use the threat of growing Soviet ties as leverage’.166 But the Western 

powers, including the US, were unable to support Afghanistan, since ‘as long as Daud 

continues dedicated to the Pushtunistan cause, the USSR will have a means, not 

available to the West, of making itself useful or even indispensable to him’.167 The 

‘US could not support Afghanistan in this controversy without alienating Pakistan.’168 

 

On 1 March 1956, Anthony Eden, the British Prime Minister (1955–57), clarified the 

position of his government on the issue of Pashtunistan: 

Pakistan succeeded to the exercise of the powers formerly exercised by the 
Crown in India on the North-West Frontier of the sub-continent. Her 
Majesty’s Government in the United Kingdom fully support the Government 
of Pakistan in maintaining their sovereignty over the areas East of the Durand 
Line and in regarding this Line as the international frontier with 
Afghanistan.169 

 
The US government was not initially keen to make a clear statement on the validity of 

the Durand Line despite Pakistan’s insistence.170 However, the US position changed 

after Afghanistan received assistance from the Soviet Union. On 6 March 1956, in the 

Second Council Meeting of SEATO, the Durand Line was recognised as an 

international border by the US.171 On 2 April 1956, Afghanistan protested against the 

recognition of the Durand Line.172 On 15 May 1956, the US State Department replied 

to the Afghans’ protest, stating: ‘The Government of the United States has always 
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regarded the Durand Line as the legal boundary between Afghanistan and Pakistan… 

By its participation in the SEATO communiqué, the Government of the United States 

has reaffirmed its position.’173 It is interesting to note that the US justification for the 

recognition of the Durand Line was in complete negation of ‘Wilsonian self-

determination’. US declassified documents reveal that 

During a discussion of the legal aspects of the question of sovereignty over the 
disputed area [between Allen George, Assistant Secretary of State and 
Mohammad Kabir Ludin, the Afghan Ambassador to the USA,] Allen 
observed that in cases where real-estate ownership was in dispute and neither 
party held a deed, one factor usually taken into consideration was the intention 
of the previous holder of clear title. In the case of Pushtunistan, Britain had 
previously exercised authority over the area, and it appeared from Mr. Eden’s 
recent statement in Commons that Britain had intended to convey its 
‘ownership’ of Pushtunistan to Pakistan.174  

 

The US government also failed to observe the ‘Wilsonian principle’ in relation to the 

gross of violation of human rights in the East of Pakistan. According to the recently 

declassified evidence from White House files, ‘President Nixon and his national 

security adviser Henry Kissinger saw India as a “Soviet stooge” during the South Asia 

crisis of 1971, downplayed reports of Pakistani genocide in what is now Bangladesh, 

and even suggested that China intervene militarily on Pakistan's side.’175 

 

In dealing with Afghanistan, the Soviet Union also departed from the Leninist 

conception of the right to self-determination, a principle that was not only developed 

by Lenin and the Bolsheviks but was also consistently applied. 176  It must be 

remembered that before intervening in Afghanistan in 1979, the Soviets had 

intervened in Hungary in 1956 and Czechoslovakia in 1968. After the Soviet 

intervention in Czechoslovakia, a renowned Soviet scholar, Tunkin, argued: ‘[t]his 

was the legal prevention of inroads by capitalist influences in socialist states.’177 

While emphasising the principle of the respect of sovereignty in relationships between 

capitalist states and socialist camps, Tunkin argued that ‘the concept of sovereignty 

had evolved within the conceptual framework of “proletarian internationalism” as 
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regards to the mutual relationship of socialist states’.178 Bill Bowring correctly 

describes the invasions of Czechoslovakia and Hungary as a Soviet ‘contradiction in 

self-determination’.179 The Bilateral Treaty on the Temporary Presence of Soviet 

Forces on Czechoslovak Territory, of 16 October 1968,180 was nothing if not an 

unequal treaty. While there was no justification for any illegal intervention, the Soviet 

invasion in Afghanistan cannot even be justified in the name of ‘proletarian 

internationalism’ and/or ‘socialist international law’.181 Afghanistan was not in the 

socialist camp, nor was it a socialist state. The Soviet invasion was not only a blunt 

violation of international law but also a negation of the core principles of socialism – 

the empowerment of people in general and of the working class in particular. The 

Soviet leadership later realised their mistake in Afghanistan. In the Politburo session 

held on 21 January 1987, Eduard Shevardnadze, the Soviet Foreign Minister at the 

time, admitted upon his return from Afghanistan that: 

Very little is left of the friendly feelings toward the Soviet people, which 
existed for decades. Very many people have died, and not all of them were 
bandits. Not a single problem was solved in favour of the peasants. In essence, 
we waged war against the peasants.182 

 
Mikhail Gorbachev, at the time the General Secretary of the Communist Party of the 

Soviet Union, commented: ‘When we went into Afghanistan, we were bound by 

ideological aspects, we assumed that it was possible to jump up three stages at once – 

from feudalism to socialism. Now we can look at the situation openly.’183 The Soviet 

invasion also had an adverse impact on the Pashtun’s and Baloch’s struggle for self-

determination. Their two defenders – Afghanistan and the Soviet Union – were now 

fighting with each other. Furthermore, the ideology of jihad and the Muslim 

Brotherhood to a certain extent superseded the ethno-nationalism, especially in the 

unsettled or tribal areas. The Soviet leadership, after a year of war in Afghanistan, 

decided to find a political solution to the ‘Afghan issue’.184 They realised that peace in 
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Afghanistan could only be restored without settling the issue of Pashtunistan. In the 

Politburo session of 10 March 1980, the recognition of the Durand Line was 

discussed, and it was suggested that ‘the outline of a political settlement could consist 

of a complex of bilateral agreements between Afghanistan and its neighbours, above 

all Pakistan’.185 It appears that the Soviet Union was by then not only willing to 

recognise the Durand Line as an international border but was also inclined to compel 

Afghanistan ‘to recognize the Durand Line’.186 However, neither the US nor Pakistan 

were keen to settle the Afghan issue. The primary motive of the USA was to defeat 

the Soviets rather to liberate Afghanistan. In 1988, Brzezinski, in an interview with Le 

Nouvel Observateur,187 stated that ‘efforts to bleed the Soviet Union began during the 

Carter Administration, several months before the Soviet invasion’.188 For this reason, 

the CIA supported the Islamic movements, which was then considered by Brzezinski 

as ‘an excellent idea’.189 According to Brzezinski, the reason behind this ‘excellent 

idea’ was to draw ‘the Russians into the Afghan trap’.190 He went on to state that ‘the 

day that the Soviets officially crossed the border, I wrote to President Carter, 

essentially: “We now have the opportunity of giving to the USSR its Vietnam 

War.”’191 The Afghan jihad against the Soviet Union was a historic triumph for 

Pakistan and its NATO allies. In 1986, Gorbachev realised that ‘imperialism has 

turned Afghanistan into a bleeding wound’ to the Soviets;192 as a result, he decided to 

withdraw the Red Army from Afghanistan. Andrei Gromyko, the Chairman of the 

Presidium of the Supreme Soviet, in the Politburo session held on 21 January 1987, 

stated: ‘I do not believe that the question of Afghanistan is being decided in 

Islamabad. It is being decided in Washington. We have to start a conversation, a 

closed one, with the Americans, about the Durand line.’193 However, by then Pakistan 

was not keen to recognise the Durand Line. Afghanistan was already fragmented194 
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and the radical movements were empowered in Pashtunistan195 due to the generosity 

of Saudi Wahhabis. 196  Pakistan made a plan to extend the Durand Line 

‘Afghanwards’. Peter Tomsen in his excellent book The Wars of Afghanistan: 

Messianic Terrorism, Tribal Conflicts, and the Failures of Great Powers, writes: 

Pakistani dictator Zia ul-Haq’s vision for Afghanistan’s future was sweeping, 
audacious and unrealizable. In the midterm, [he] sought to install a radical 
Islamist in Kabul led by Gulbuddin Hekmatyar after the Soviet withdrawal. In 
the long term, Zia imagined the formation of an Islamic confederation of 
Pakistan and Afghanistan.197  

 

Tomsen observed: ‘Zia envisioned that eventually, the five Muslim-populated Soviet 

Central Asians Republics would join the Pakistani-Afghan confederation.’198 The 

withdrawal of Soviet troops in 1989 and the collapse of the Soviet regime in 

Afghanistan in 1992 paved the way for a Pakistan-backed Taliban to take over 

Afghanistan. By 1996, most of Afghanistan, including Kabul, was under the control 

of the Taliban. Some of the Mujahedeen groups who fought against the Soviets joined 

the Taliban. However, a segment of the Mujahedeen created a united front and fought 

against the Taliban; in the Western media, this front or resistance movement is 

generally referred to as the ‘Northern Alliance’. The logic behind their resistance was 

simple. Ahmad Shah Masoud, who was labelled by the Wall Street Journal as ‘the 

Afghan who won the Cold War’,199 declared: ‘If surrendering to the powerful was in 

our calculations, we would have surrendered to the Soviets.’ 200  The Afghans’ 

resistance continued, which consequently created a power vacuum. Al-Qaida 

established its training camp in Afghanistan and subsequently attacked the US.201  
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The support of Islamic fundamentalism at the expense of the Baloch’s and Pashtun’s 

right to self-determination was certainly not ‘an excellent idea’.202 The catastrophe of 

9/11 and its aftermath shows that the US, in the process of giving ‘to the Soviets their 

Vietnam’, created another Pearl Harbor for itself. The US is now fighting its ‘longest 

war’, or rather an endless war, in Afghanistan with no prospect of victory.203 The 

terrorists’ safe havens are in Pakistan, not in Afghanistan.204 In December 2010, 

Admiral Mike Mullen, the Chairman of the US Joint Chiefs of Staff, reaffirmed that 

‘ISAF could not succeed in Afghanistan without first shutting down safe havens in 

Pakistan’.205 Pakistan is not fighting against Islamic fundamentalism206 because the 

eradication of fundamentalism will lead to the revival of ethno-nationalist 

movements.207 The USA and NATO cannot fight terrorism in Pakistan because their 

supply route runs through Pakistan. Secret dispatches reveal that this was the major 

dilemma facing the Obama administration.208 

 

 

Conclusion 

 

This chapter has shown that a treaty is considered ‘unequal’ when a powerful party 

negates the principles of sovereign equality in its dealing with a weaker party. Such 

treaties in general, and in relation to the ‘Af-Pak’ dispute in particular, created 

unresolved issues in the postcolonial era. A claim such as that Pakistan inherited the 
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regions of NWFP and Baluchistan as a successor state of British India does not 

withstand the scrutiny of international norms and historical facts. In the first chapter, I 

have shown how the Soviet Union and the US played an important role in developing 

the principle of self-determination. This chapter has highlighted how these powers 

negated the supreme norm of international law for strategic imperatives. This chapter 

has also touched upon the consequences of such a negation. International law is (or 

should be) for the common good, not only for the protection of oppressed nations. 
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Conclusion  
 

What has this thesis established? 

 

The aim of this thesis has been to evaluate the legality and legitimacy of Afghan policy 

regarding the issue of Pashtunistan. In order to do this, it set out the historical facts and 

the relevant law. For this reason, the thesis began by exploring the principle of the 

right of peoples to self-determination, demonstrating how this principle firmly 

established itself as one of the core principles of international law. It argued that 

people’s right to self-determination is a legal norm without which all other norms lose 

their significance. Self-determination is an eternal right, and an ongoing process that 

cannot be constrained in time and space. The first chapter touched upon the 

oppressions of Pashtuns and Baloch on the Pakistan side of the Durand Line and the 

Afghans’ support for their claim to self-determination. It is mainly through this right 

that the study of nationalism became an essential topic within legal discourses. 

Therefore, the subsequent chapter was devoted to the notion of nationalism. 

 

The second chapter played a major role in situating my argument, namely that the 

Durand Line divides Afghans. This chapter examined the different theories within the 

wider study of nationalism. With the assistance of spatial theory, it was argued that 

being Afghan is not about a particular race, religion, ethnicity or language, as most 

scholars would suggest. It is rather about a sense of belonging to a specific location, a 

particular space. This chapter elaborated on the role of geography in shaping the 

national identity of the peoples of the region in general and of the Indians and Afghans 

in particular. This chapter claimed that Afghanistan is essentially a tract of land 

stretching from the Oxus to the Indus. This claim is indeed reflected in the historical 

books and parliamentary debates sounding the national boundaries of Afghanistan in 

the nineteenth century. This notion in turn generated the ‘Back to Indus’ policy among 

the British Empire policymakers. However, it is equally true that Afghanistan’s 

geography was also the cause of its division. The space between Central Asia and India 

was certainly not an ideal location for an underdeveloped country such as Afghanistan.  
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Chapter Three provided a relatively detailed account of the British Raj’s expansion 

towards Afghanistan. This chapter established that all annexation treaties, including 

the Durand Treaty, were imposed not only on the Afghan amirs but also on its people. 

First-hand historical evidence was used to substantiate this argument. The purpose of 

this research was not to rewrite history but rather to reveal it. In contrast to much 

scholarly work suggesting that the purpose of the Gandomak and Durand treaties was 

to create boundaries, this chapter established that they were simply annexation treaties 

with an objective to dominate the trade route between India and Central Asia. The 

natural and national boundary between Afghanistan and India was the Indus river and, 

as we have seen, the British acknowledged this fact.  

 

The thesis brought up an issue, which has thus far remained unexplored. It revealed 

why, in the postcolonial era, boundary disputes and claims to self-determination exist 

in South Asia. The thesis subjected to scrutiny the decolonisation of the British Raj 

and the resultant emergence of Pakistan. Pakistan was created in the name of Islam, 

not by the Muslims of the region that now constitutes Pakistan. Pashtuns and Baloch, 

together with Bengalis, Sindhis and Punjabis (albeit in various degrees and for 

different reasons), resisted the imposition of Pakistan. Evidently, given the above, the 

most important contribution of this research was to untangle common perception from 

the facts. The thesis argued that, like Afghanistan, India is a geographical space. The 

‘religious nationalism’ and the two nations theory that subsequently resulted in the 

partition of India were colonial constructs. The chapter showed that, as a result of the 

decolonisation of the British Raj on the basis of religion, millions of people were 

killed, displaced and injured, and yet there continues to be no end to war and violence 

in the region. Since its emergence as a political entity, Pakistan has been at perpetual 

war with its neighbours.1532 There is also an ongoing low-intensity civil war between 

the peoples and the government of Pakistan. As a result, Pakistan has gradually turned 

into a ‘garrison state’ with little hope for the emergence of a genuine democracy. 

Analysts comment that, ‘while generally countries have armies, in Pakistan, the army 

has a country’.1533  

 

                                                
1532 As I write, war has once again erupted between India and Pakistan; see ‘Kashmir attack: India 
launches strikes against militants’, BBC News, 30 September 2016, available at 
http://www.bbc.co.uk/news/world-asia-37504308 [accessed 1 October 2016]. 
1533 Christine Fair (2014), p. 27. 
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After examining the creation of Pakistan, Chapter Five of the thesis explored the 

creation of Balochestan and the North-West Frontier Province (NWFP) as non-self-

governing units within the British Raj and how, in the process of decolonisation, they 

became part of the newly emerged Pakistan. In the postcolonial era, the Pashtuns and 

Baloch remained as marginalised groups within the Muslim homeland. From a 

theoretical perspective, the annexation of the Afghans’ territories by the British, which 

resulted in the emergence ‘less democratic frontiers’ and the evasion of the national 

question, generated oppressed nations with a claim to self-determination. In this 

respect, my argument is in line with that of Lenin, the originator of the right to self-

determination. This chapter, by revealing the declassified evidence, serves to counter 

the perception that the radicalisation of Afghans on the both sides of the Durand Line 

occurred as a result of the Soviet invasion of 1978. The thesis claimed that Lawrence 

of Afghanistan allegedly formulated this process in 1928. Later, the emergence of 

Pakistan provided an environment for the suppression of secular territorial nationalism 

and the promotion of Islamic militancy. This policy was then considered to be 

imperative to contain the Soviet penetration into South Asia. As a result of the 

international rivalry, the claims of the Pashtuns and the Baloch to self-determination 

were neglected in the postcolonial era. Certainly, however, they are ‘peoples’ for the 

purposes of self-determination. As oppressed nations within the non-self-governing 

territories, they acquired the legal right to self-determination in 1960s, when self-

determination turned from being a principle to become a legal right.  

 

The remaining two chapters analysed the validity of the Durand Treaty under 

international law. The thesis uncompromisingly took the position that unequal treaties 

were instruments of occupation, and hence illegal. In arguing this, Chapters Six and 

Seven reviewed some of the prevalent theories in the study of international law: 

naturalism, positivism, Marxism, and mainstream legal scholarship. None of the 

scholars affiliated with these schools of thought could logically argue that occupation 

and annexation of the land of other people by force are legal.  

 

One of the insights that this thesis has sought to advance is that the occupation of other 

countries by colonial powers was not only resisted by the people and scholars of Asia 

and Africa, but that these actions were also questioned by various enlightened 

European jurists and politicians, including Lord Northbrook. As a result, the thesis 
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could be seen as a quest for the unity of theories, ideas and peoples in condemnation of 

aggression and in adherence to the core principles of international law. Chapter Six 

analysed the international legal order of the nineteenth century and the first-hand 

archival evidence, which ultimately made clear that the Gandomak and Durand treaties 

were not legal transactions at the time of their conclusions. Prior to the imposition of 

these treaties, Afghanistan, as an uncivilised country, was excluded from the ambit of 

international law. This thesis has argued and established for the first time that the 

Durand Treaty was a personal treaty between the British Raj and an Afghan amir. 

Postcolonial legal scholarship has so far paid little attention to this issue.  

 

In the final chapter, the thesis explored the postcolonial legal response to unequal 

treaties in general and to dispositive treaties in particular. By setting out the black letter 

of law, the chapter established that the imposition of a treaty by force was rendered 

illegal in the post-Charter era. Furthermore, this chapter argued and established that 

Pakistan, as a successor of the British Raj, was not the inheritor of the Raj’s treaty 

rights and obligations. The chapter did acknowledge the sanctity of the dispositive 

treaties as an exception to the law of treaties. This exception reflects the principle of 

uti possidities juris. In the course of this research, it became clear that this principle 

has nothing to do with the continuation of European colonialism, as most critics 

suggest. It was also applied in Europe. The logic behind this principle is to prevent 

breakdown and the continuation of war over boundaries at the moment of 

independence or the transfer of power. It ‘freezes the territorial title’,1534 which is 

imperative for the preservation of order in emergent states. Furthermore, international 

law did recognise the right of peoples to self-determination within such territories 

created by the dispositive treaties. This development, together with the recognition of 

sovereign equality and the prohibition of illegal use of force, seems to be a sufficient 

response to the pessimistic accounts of international law.  

 

This chapter did not challenge the relevance and logic behind this principle. It argued 

that Pakistan did not appear on the basis of pre-existing colonial frontiers. Pakistan 

was created in the name of a religion; hence, the quest for the territorial title did not 

freeze in the postcolonial era.  

 

                                                
1534 Malcolm Shaw (1997), p. 495. 
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This thesis started with the intention of exploring the issue of Pashtunistan and 

suggesting a possible solution to this rather complicated issue. It claimed that Pashtuns 

and Baloch, like Bengalis, have the right to self-determination. The violation of their 

rights has led to boundary disputes, war and the rise of Islamic fundamentalism. 

Support for secular movements in Pakistan is the only option to tackle the ideology of 

Islamic fundamentalism in the region. Such a policy is consistent with international 

law and security. It is also in line with Afghanistan’s policy towards the issue of 

Pashtunistan, and it is certainly not against the notion of Pakistan reflected in the 

Lahore Resolution. Without the observance of international law in general and the 

right of peoples to self-determination in particular, there cannot be a viable solution to 

any international dispute, including the issue of Pashtunistan. If the negation of 

international law is a problem, its observance must be the solution. 

 

While finishing this thesis, the peoples of the NWFP and Baluchistan are 

demonstrating their resentment towards Pakistan’s atrocities. 1535  Afghanistan’s 

president Ashraf Ghani, to show his solidarity, tweeted: ‘The Afghan government has 

serious concerns about the violence perpetrated against peaceful protestors and civil 

activists in Khyber Pakhtunkhwa and Balochistan.’1536 He also wrote in another tweet 

that ‘We believe it is the moral responsibility of every government to support civil 

activities that take a stand against the terrorism and extremism that plagues and 

threatens our region and collective security. Otherwise there could be long-standing 

negative consequences.’1537 The Pakistani Foreign Minister, Shah Mahmood Qureshi, 

rejected the tweet by the Afghan President, replying that ‘Such irresponsible 

statements are only gross interference’.1538  

 

As far as the Durand Line is concerned, on 13 October 2018 ‘Gen. Abdul Raziq [then 

police chief of Kandahar] told Pajhwok Afghan News that Pakistan started fencing the 

Durand Line in the south region of the country fortnight ago, but Afghan border forces 

prevented their move’. 1539  He further stated that ‘Taliban militants directed by 

                                                
1535 ‘A protest Pakistan wants to hide from the world’, BBC, 7 February 2019, available at 
https://www.bbc.co.uk/news/world-asia-47147409. 
1536 6 February 2019, available at https://twitter.com/ashrafghani/status/1093356450926247937.  
1537 Ibid. 
1538 7 February 2019, available at https://twitter.com/smqureshipti?lang=en. 
1539 B. Naadem, ‘Will not allow Durand Line’s fencing: Gen. Raziq’, Pajhwok Afghan News, 13 October 
2018, available at https://www.pajhwok.com/en/2018/10/13/will-not-allow-durand-line%E2%80%99s-
fencing-gen-raziq.  
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Pakistani mentors attacked Afghan border forces in Spin Boldak, Maruf, Arghistan and 

Shorabak districts’.1540 According to him, ‘the Taliban wanted to keep the Afghan 

border forces engaged and let the Pakistani forces safely install the fence’.1541 On 18 

October 2018, the Taliban killed him.1542  

 

It appears that the Radcliffe Line and the Line of Control in Kashmir are as restless as 

the Durand Line. On 14 February 2019, a ‘suicide attack killed more than 40 members 

of the Indian security forces in restive Indian-administered Kashmir’.1543 According to 

the BBC, ‘[t]hreats from Indian leaders, who face a tricky general election before May, 

raise the spectre of Indian military retaliation against Pakistan for alleged “state-

sponsored terrorism”, writes Indian defence analyst Ajai Shukla’. The report adds:  

Indian Prime Minister Narenda Modi has pledged to give security forces free 
rein to respond to the militant attack – the deadliest in the region in three 
decades. ‘Terrorist organisations and their backers’, he said, will pay a ‘heavy 
price’. Home Minister Rajnath Singh blamed Pakistan for the attack and 
threatened a ‘strong reply’. Influential Indian television networks are baying for 
revenge.1544 
 

All these terrorist attacks are planned in Pakistan, and this recent attack is not an 

exception: ‘The car bombing has been claimed by the Pakistan-based Jaish-e-

Mohammad (JeM), which numerous countries, and the United Nations, have 

designated a terrorist group.’1545  

 

It seems clear that unless the national question in the region’s boundary disputes is 

solved, then oppression, terrorism and war will continue. 

 

  

                                                
1540 Ibid. 
1541 Ibid. 
1542 ‘Top Afghan General Abdul Raziq killed in Kandahar attack, Powerful Kandahar police general 
killed, along with intelligence chief, in shooting claimed by Taliban’, Al-Jazeera, 18 October 2018, 
available at https://www.aljazeera.com/news/2018/10/top-afghan-official-killed-shooting-general-
unhurt-181018122339127.html. 
1543 ‘Viewpoint: How far might India go to “punish” Pakistan?’, BBC, 15 February 2019, available at 
https://www.bbc.co.uk/news/world-asia-india-47250994.	
1544 Ibid. 
1545 Ibid.	
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