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1. Introduction  

In January 2019 the Dominican Republic went before the United Nations (UN) Human Rights 

Council for its review during the third Universal Periodic Review (UPR) cycle. In the report it 

submitted to the Council in advance of their review it was at pains to demonstrate the various 

legislative measures it had taken in respect of domestic violence.1 The country had been criticised 

by NGOs for systemically failing the survivors of domestic violence both in legislative terms – 

prior to 1997 it was not a crime in the country – and in relation to the training of law enforcement.2 

As such the Dominican Republic was keen to demonstrate that, following on from its review in 

the second UPR cycle in February 2014, it had made changes to the law to reflect the 

recommendations made to them on the issue  of domestic violence by States conducting the review 

at the UN Human Rights Council.3  When considering the Dominican Republic’s report in 2019 

the Australian representative to the Human Rights Council expressed concern that some of the 

domestic legislative reforms did not go far enough, leading it to offer a series of further 

recommendations on domestic violence and the strengthening of police accountability.4 

Throughout 2019 recommendations were offered to States undergoing the UPR on domestic 

violence, some going further than the standards set out by the Committee on the Convention of the 

Elimination of all forms of Discrimination Against Women (the CEDAW Committee) others more 

general in nature, and some building on recommendations offered to States over the previous two 

review cycles. UPR recommendations are numerous and wide ranging but, when aggregated, can 

                                                            
1 UN Human Rights Council (HRC) ‘National report submitted in accordance with paragraph 5 of the annex to Human 

Rights Council resolution 16/21: Dominican Republic’ (7 November 2018) A/HRC/WG.6/32/DOM/1 [50-1].  
2 G Lugo, ‘The Dominican Republic's Epidemic of Domestic Violence’ (The Guardian, 23 November 2012) 

<https://www.theguardian.com/commentisfree/2012/nov/23/dominican-republic-epidemic-domestic-violence> 

accessed 1 March 2021; A Moloney, ‘Break silence on 'terrifying' femicides in Dominican Republic: Minister’ 

(Reuters, 16 July 2017) <https://www.reuters.com/article/us-dominican-women-violence/break-silence-on-terrifying-

femicides-in-dominican-republic-minister-idUSKBN1972E9>  
3 HRC ‘Report of the Working Group on the Universal Periodic Review: Dominican Republic’ (4 April 2014) 

A/HRC/26/15. 
4 HRC ‘Report of the Working Group on the Universal Periodic Review: Dominican Republic’ (18 April 2019) 

A/HRC/41/16 [12, 94.71 & 94.142].  

https://www.reuters.com/article/us-dominican-women-violence/break-silence-on-terrifying-femicides-in-dominican-republic-minister-idUSKBN1972E9
https://www.reuters.com/article/us-dominican-women-violence/break-silence-on-terrifying-femicides-in-dominican-republic-minister-idUSKBN1972E9
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demonstrate certain trends in relation to human rights protection. Although some UPR 

recommendations are relatively trivial in nature and others concern matters relating to 

commitments under human rights treaties, there is a large class of recommendations framed in 

legal language, recommending a specific practice in relation to the protection of human rights to 

the State under review that is novel or relates to a particular interpretation of a widely 

acknowledged right. An analysis of these recommendations can show the emergence of customary 

international human rights law.   

The Human Rights Council was created by the UN General Assembly in 2006 and the UPR 

process was a significant innovation from its predecessor the UN Commission on Human Rights.5 

There has been a wide-ranging debate about the role of General Assembly resolutions in the 

formation of custom. At the 1945 San Francisco Conference which founded the UN a proposal by 

the Philippines to give the General Assembly the power to enact rules of international law which 

would become effective and binding upon members was defeated 26-1. Yet, from the beginning 

UN General Assembly resolutions were often shaped in a way that suggested that they aimed to 

have some form of legal effect on States. In 1951 in the Advisory Opinion on Genocide 

Reservations Judge Alverez observed that General Assembly resolutions had ‘not yet acquired a 

binding character’ but noted that if resolutions had the support of ‘public opinion’ they might be 

recognised as having some form of force over a State.6 During the 1960s it became clear that 

certain declarations contained in General Assembly resolutions were treated as quasi-legal 

statements of authority – in particular Resolution 1514 which called for the end of western 

colonialism which was often recited in subsequent resolutions.7 Rosalyn Higgins concluded in a 

1965 paper that the repeated practice of UN political organs was of ‘probative value as customary 

law.’8 There are a number of issues that arise with any analysis of the legal status of General 

Assembly resolutions, such as the status of opposition to General Assembly resolutions, which 

                                                            
5 See H Upton, ‘The Human Rights Council: First Impressions and Future Challenges’ (2007) 7 HRLR 29; N Ghanea 

‘From UN Commission on Human Rights to UN Human Rights Council: One Step Forwards or Two Steps Sideways’ 

(2006) 55 ICLQ 695.  
6 Reservations to the Convention on Genocide (Advisory Opinion) [1951] ICJ Rep 49, Dissenting Opinion of M 

Alvarez, 52.  
7 S Bliecher, ‘The Legal Significance of Re-Citation of General Assembly Resolutions’ (1969) 63 AJIL 444 
8 R Higgins, ‘The Development of International Law by the Political Organs of the United Nations’ (1965) 59 ASIL 

PROC 116.  
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makes their customary status contentious.9 The importance of the debate over custom and UN 

General Assembly resolutions is that it provides a useful comparison point for understanding how 

custom can be observed in UPR recommendations. 

Understanding the status of UPR recommendations is important in the context of 

understanding customary international human rights law. Section 2 of this chapter shows that 

human rights law poses a number of problems for the traditional assumption that custom requires 

both state practice and opinio juris.10 Due to the way that UPR recommendations shape State 

behaviour and because of the importance of the review recommendations, as the remainder of this 

chapter argues, can be a useful means for observing the formation of customary human rights rules. 

The International Court of Justice (ICJ) has ruled that certain features of General Assembly 

resolutions such as the context of their emergence, the language of their substantive provision and 

the reaction to States, would mean that they would be evidence of a consensus supporting the 

emergence of a new customary rule.11 It is possible to trace similar features within a series of UPR 

recommendations on a particular norm and a framework for analysing UPR recommendations and 

identifying custom is set out in the final part of this chapter. But as the conclusion goes on to 

outline this raises wider questions about the rules for identifying custom.  

 

2. Identifying Customary International Human Rights Law  

The traditional concept of customary international law, which the International Law Commission’s 

(ILC) Draft Conclusions adopt, is that the two-element concept is necessary in order to maintain 

the ‘unity and coherence of international law’.12 The idea of different branches of international law 

having different rules in relation to law formation was rejected by the ILC, even though as Hugh 

Thirlway notes there has been a widespread literature arguing that certain fields, such as 

international human rights law and international criminal law, ought to be treated differently with 

                                                            
9 For examples of these issues being raised in the role of the General Assembly see GJ Kerwin, ‘The Role of United 

Nations General Assembly Resolutions in Determining Principles of International Law in United States Courts’ (1983) 

Duke LJ 876. 
10 H Thirlway, ‘Human Rights in Customary Law: An Attempt to Define Some of the Issues’ (1995) 28 LJIL 495.  
11 M Scharf, Customary International Law in Times of Fundamental Change: Recognizing Grotian Moments (CUP 

2013) 54-6. 
12  ILC, ‘Identification of Customary International Law: Text of the Draft Conclusions Provisionally Adopted by the 

Drafting Committee’ (30 May 2016) UN Doc A/CN.4/L.872, 126.  
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only the requirement for opinio juris to be present.13 As Jean D’Aspermont also notes, 

exceptionalist thinking about the role of international human rights law, drawing on the non-

reciprocity of rights and the importance of human rights for a constitutional framework of 

international law, led to a call for the ‘argumentative structures of general international law … not 

[to] apply’ to international human rights law or for them to be in some way ‘loosened’.14 The 

seeming inflexibility of the rules surrounding custom has led other scholars to argue that the 

requirements of customary international law are actively detrimental for the protection of human 

rights.15 There is not really space here to re-examine the different schools of thought in this debate, 

but there are three important practical issues which arise with any attempt to identify customary 

international human rights law. 

Firstly, the requirement to demonstrate consistency of state practice is hobbled by the basic 

reality that there are widespread human rights abuses perpetrated by States and human rights 

practice is often wildly inconsistent.16 Realist critics, such as Goldsmith and Posner, have 

explained this by arguing that divergence of practice is simply a reflection of State interest as the 

‘behavioural regularities’ require external incentives, such as coercion from more powerful 

States.17 Other realist critics have taken this further arguing that State interest is in practice 

reducible down to what is required for State survival and as a consequence custom is an 

inappropriate vehicle for human rights, when compared to treaty law which clearly binds States 

and defines their obligations.18 The counter argument to this is that the practice requirement 

matters less in relation to international human rights law, and, as the ICJ has clarified, the search 

should be for consistency of practice rather than rigorous conformity when it comes to state 

                                                            
13 Thirlway (n 10); See also B Lepard, ‘“Customary International Law: A Third World Perspective”: Reflections in 

Light of an Approach to CIL Based on Fundamental Ethical Principles’ (2018) 112 AJIL Unbound 303; there have 

also been concerns raised that such recognition would further increases the fragmentation of international law. A 

Cassimatis, ‘International Humanitarian Law, International Human Rights Law, and Fragmentation of International 

Law’ (2007) 56 ICLQ 623. 
14 J d’Aspremont, ‘Expansion and the Sources of International Human Rights Law’ (2016) 46 Isr YB Hum Rts 223, 

224. 
15 I Gunning, ‘Modernizing Customary International Law: the Challenge of Human Rights’ (1990) 31 Va J Int'l L  

211. 
16 N Petersen, ‘Customary Law Without Custom? Rules, Principles, and the Role of State Practice in International 

Norm Creation’ (2007) 23 Am U Int'l L Rev 275, 282. 
17 J Goldsmith & E Posner, ‘A Theory of Customary International Law.’ (1999) 66 U Chi L Rev 1113, 1171-2.  
18 M Beham, State Interest and the Sources of International Law: Doctrine Morality and Non-Treaty Law (Routledge 

2019) 132-162.  
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practice.19 A lot of this argument depends on what is recognised as state practice, as 

implementation of rights is different from commitment to the protection of rights.20 Even though 

there are potentially good reasons for acknowledging that acceptance of human rights norms 

through instruments such as General Assembly resolutions is important in altering the normative 

consensus that leads to the protection of human rights, this does lead to uncertainty about what 

precisely constitutes state practice and where the intention of a State behind a practice can be 

distinguished from the intention to be bound by that practice.21 

Secondly, there is genuine debate about the nature of the prohibited practices involved in 

the protection of human rights, sometimes referred to as the secondary rules problem.22 D’Amato 

frames the problem thus ‘What are the parameters of torture?... Is the battering of wives’ 

"torture"?... what constitutes "inhuman treatment or punishment"?’23 The existence of a strong 

general consensus over particular norms – such as the prohibition of torture - does not necessarily 

mean clarity over the practical implications of what they entail, even if the customary status of 

certain rights are citied and recited by courts.24 For example, Ghana is a party to the International 

Covenant on Civil and Political Rights (ICCPR) and the Human Rights Committee has since 1994 

consistently interpreted the right to privacy under Article 17 as being incompatible with the 

criminalisation of same sex relations, yet Ghana not only ignores this but has also rejected UPR 

recommendations saying it should decriminalise sexual orientation.25 This speaks to a third related 

problem in relation to customary international human rights law – the idea that some States do not 

regard human rights law or human rights practice as creating a legally binding obligation upon 

them. Even though almost every State in the world is party to at least one legally binding 

international human rights instrument, mechanisms such as reservations have allowed States to 

                                                            
19 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (Merits 

Judgment) [1986] ICJ Rep 14 [186].  
20 This view was strongly criticised by Anthony D’Amato but mainly in the context of the doctrine of non-

intervention’s customary status. See A D’Amato, ‘Trashing Customary International Law’ (1987) 81 AJIL 101, 102.   
21 J Kammerhofer, ‘Uncertainty in the Formal Sources of International Law: Customary International Law and Some 

of Its Problems’ (2004) 15 EJIL 523, 530.  
22 M Hakimi, ‘Secondary Human Rights Law’ (2009) 34 Yale J Int'l L 596. 
23 A D'Amato, ‘Human Rights as Part of Customary International Law: A Plea for Change of Paradigms’ (1995) 25 

AJIL 47, 48.  
24 RB Lillich, ‘The Growing Importance of Customary International Human Rights’ (1995) 25 Ga J Int'l & Comp L 

1.  
25 This is the view of the HRC contained in Tonnen v Australia (1994) UN Doc CCPR/C/50/D/488/1992. For the point 

on Ghana see HRC ‘Report of the Working Group on the Universal Periodic Review: Ghana’ (13 December 2018) 

UN Doc A/HRC/22/6 [126.16, 126.18]. 
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manage the scope of their obligations, and States have used a variety of arguments to maintain 

they are not bound by treaty obligations in relation to specific rights, relating to practices 

considered culturally sensitive, or in areas where they have security concerns.26 The persistent 

objector doctrine can also perform a similar function in that it allows States to define the limits of 

what should and what should not be considered human rights.27  

In an attempt to refocus the debate surrounding the nature of the subjective element of 

custom, Brian Lepard has argued that a rule or principle ought to be considered customary law if 

it can be shown that ‘States generally believe that it is desirable now or in the near future’ to make 

a ‘rule or principle legally authoritative ‘for all members of the global community.’28 Lepard’s 

argument is that ‘state practice is importance of evidence of the belief that a norm should be 

universally binding’ but that that it is not an ‘essential independent requirement’; a position 

criticised by some scholars as fusing the two elements together.29  Yet, as Lepard goes on to argue, 

his reformulation clarifies the role of opinio juris, because it looks at what should or ought to be 

binding, rather than what is or may be perceived as binding.30 A case study of this approach to 

custom is the General Assembly resolution containing the Declaration on the Granting of 

Independence to Colonial Countries and Peoples.31 This recognised emerging practice from 

Western States to grant colonial independence and was recognised by many States (particularly 

those who were newly independent) as having a legal quality to it because it supported the desirable 

goal of independence, whereas others (European States with colonial territories) were far more 

reluctant to concede the legal status of this declaration.32 Although this is not a formula for 

                                                            
26  Sonia Cardenas sets out common justifications for non-compliance with human rights obligations in S Cardenas, 

Conflict and compliance: State Responses to International Human Rights Pressure (Penn Press 2010) 25; See also D 

Hill, ‘Avoiding obligation: Reservations to human rights treaties’ (2016) 60 J Conflict Resol 1129; E Bates ‘Avoiding 

Legal Obligations Created by Human Rights Treaties’ (2008) 57 ICLQ 751. 
27 H Lau, ‘Rethinking the Persistent Objector Doctrine in International Human Rights Law’ (2005) 6 Chin J Int Law  

495. 
28B Lepard, ‘Toward a New Theory of Customary International Human Rights Law’ in B Lepard (ed), Reexamining 

Customary International Law (CUP 2017) 262.  
29 Ibid; Mendelson is cautious about ‘double counting’, see M Mendelson, ‘The Formation of Customary International 

Law’ (1999) 272 RDC 155 
30 Lepard (n 28) 
31 UNGA, ‘Declaration on the Granting of Independence to Colonial Countries and Peoples’ (14 December 1960) 

UNGA Res 1514 (XV). 
32 For an overview of these positions see SP Sinha, ‘Perspective of the Newly Independent States on the Binding 

Quality of International Law’ (1965) 14 ICLQ 121; In spite of international opposition Portugal resisted independence 

for many of its Africa colonies until 1974 see J Miller ‘The Politics of Decolonization in Portuguese Africa.’ (1975) 

74 African Affairs 135. 
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replacing the two element rule – it instead refines how the individual elements are identified and 

examined – it has come in for criticism as being a form of ‘norm entrepreneurship’ which dilutes 

the meaning of custom.33 Given the competing difficulties that the identification of customary 

human rights law poses, there is a need not so much for new rules but for a broader consideration 

of the materials used in the identification of the two elements of custom. An analysis of UPR 

recommendations, as the remainder of this chapter sets out, provides two clarifying functions for 

the identification of customary international human rights law. Firstly, it allows for a transparent 

and more democratic way of measuring the existence of a common consensus on a particular 

human rights norm. Secondly, the way the UPR process works allows for the contours of any norm 

to be defined, which is important when that norm is a secondary or interpretative norm about the 

scope of a particular practice which emerges outside of an agreed codification of a particular right  

in a treaty or one that is recognised elsewhere as jus cogens.  

 

3. UPR Recommendations and Their Effect on State Behaviour 

Under UPR rules every UN member has their human rights record reviewed around once every 

four years – known as UPR cycles.34 The review is conducted based on documentary evidence 

from the State under review, reports from treaty bodies to which the State under review is a party, 

stakeholder reports from civil society groups in the State under review, international NGOs and 

other consultative bodies. Every State has participated in the process since its inception in 2006 

and the treatment of States as equal peers has been a significant attraction of the process, 

differentiating it from its predecessor the UN Commission on Human Rights. During the review 

there is first of all a documentary review, examining the State under review’s performance at treaty 

bodies, reports from stakeholders, and its own report. Then there is an interactive dialogue between 

the State under review and other members of the review panel. After that there is the opportunity 

for all States to issue recommendations to the State under review about changes in domestic law 

in order to improve their human rights practices. The UPR is a political process and was not 

intended to be law-making but it involves scrutiny and discussion of a state’s human rights 

                                                            
33 F Tesón, ‘Fake Custom’ in B Lepard (ed), Reexamining Customary International Law (CUP 2017) 86. 
34 UNGA, ‘Resolution adopted by the General Assembly: 60/251 Human Rights Council’ (3 April 2006) 

A/Res/60/251. 
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obligations which leads to it sometimes overlapping with other international legal processes.35 It 

was meant to complement and not duplicate the work of treaty bodies and in relation to some 

treaties the UPR has played a role in reinforcing obligations, by recommendations being cited by 

treaty bodies as evidence of state practice in relation to a particular norm.36  

At the time of writing in October 2019 there have been nearly 65,000 recommendations 

issued to States in the 11 years that the review process has been in operation. Assessing 

recommendations is difficult because they have no real set form and are constructed by States 

acting individually rather than collectively or drafting them in concert with others, as is the case 

with UN General Assembly resolutions. Edward McMahon has devised a system for categorising 

recommendations based on the nature and quality of action required of a State ranking them from 

one to five.37 Category two recommendations concern general comments about what the State 

under review is currently doing and a request on the State under review to continue an ongoing 

course of action. For example a recommendation to Brazil from Senegal during the second review 

cycle to ‘continue fighting violence against women’ simply asked the State under review (Brazil) 

to do nothing beyond what they were currently doing.38 There has been some criticism of these 

sort of recommendations being little more than offerings of praise from the States conducting the 

review, or sometimes when the State under review was their political ally, States would praise-

bargain hoping that favourable recommendations would lead to the State under review affording 

them similar treatment when it was their turn for review .39 In 2011 at the end of the first review 

cycle a lot of emphasis was placed on the process of following up the implementation of 

recommendations accepted by States in subsequent review cycles.40 Follow up can occur in the 

                                                            
35 N Bernaz, ‘Reforming the UN Human Rights Protection Procedures: A Legal Perspective on the Establishment of 

the Universal Periodic Review Mechanism’ in K Boyle (ed) New Institutions for Human Rights Protection (OUP 

2009) 75.  
36 I Salama, ‘Proliferation of Treaty Bodies or Expansion of Protection?’ (2011) 105 ASIL PROC 515, 519. For an 

example of a UPR recommendations being cited by Treaty Bodies as evidence of State practice see Convention on 

the Elimination of all forms of Discrimination Against Women (CEDAW) Committee, ‘Concluding observations on 

the combined fourth and fifth periodic reports of Maldives’ (11 March 2015) CEDAW/C/MDV/CO/4-5 [8-9] which 

directly referred to the Maldives commitment to remove CEDAW reservations in their first cycle review HRC ‘Report 

of the Working Group on the Universal Periodic Review: Maldives’ (4 January 2011) A/HRC/16/7 [100.1]. 
37 E McMahon, ‘The Universal Periodic Review: A Work in Progress: An Evaluation of the First Cycle of the New 

UPR Mechanism of the United Nations Human Rights Council’ (Friedrich Ebert Stiftung, Dialogue on Globalization, 

September 2012) 18. 
38 HRC ‘Report of the Working Group on the Universal Periodic Review: Brazil’ (9 July 2012) Un Doc A/HRC/21/11 

[119.92]. 
39 A Komanovics, ‘The Human Rights Council and the Universal Periodic Review: Is it more than a public relations 

exercise’ (2012) 150 Studia Iuridica Auctoritate Universitatis Pecs Publicata 119. 
40 See UN News ‘UN completes first review of human rights records of all Member States.’ (13 October 2011) 
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portion of the review dedicated to interactive dialogue. Sometimes recommendations specifically 

cross-reference previous commitments; for example, the recommendation issued to India by 

Botswana during its third cycle review to ‘Ratify the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment, as previously recommended’ was designed to 

reinforce earlier commitments.41 

Recommendations in action category four and five are framed using language which 

requires positive action on the part of a State, and directly reflects the legal language of a treaty of 

declaration. Recommendations classed as category five are those using legal verbs such as 

‘abolish’, ‘accede’, ‘adopt’, ‘amend’, ‘implement’, ‘enforce’, or ‘ratify’.42 To illustrate this with 

another example from Brazil in its second cycle review; Spain issued a recommendation to ‘adopt 

Bill No. 2442 in order to guarantee the independence and autonomy of the members of the National 

Preventive Mechanism, in conformity with Brazil's obligations under OPCAT’ which is both 

precise in its intent and framed with clear instructions to the State party on the course of action to 

take.43 After recommendations have been issued it is up to States to either ‘Support’ (UPR 

terminology for accept) or classify a reservation as ‘Noted’ (UPR terminology for reject). There 

has been some criticism of McMahon’s framework as being too narrow, and concern that its focus 

on the type of action required to implement it obscures the utility of the recommendation for the 

State under review.44 Yet, the linguistic framing of recommendations is vital for identifying and 

distinguishing what could appear to be the language of obligation and commitment from general 

descriptive language about human rights. Category five recommendations are the 

recommendations that are most likely to be rejected by the State under review - in cycle one which 

ran from 2008 to 2011 60% of category five recommendations were rejected, in the second cycle 

which ran from 2012 to 2016 55% were rejected.45 Significantly in spite of this rejection rate the 

                                                            
 < https://news.un.org/en/story/2011/10/391432> 
41 HRC ‘Report of the Working Group on the Universal Periodic Review: India’ (17 July 2017) UN Doc A/HRC/36/10 

[161.5].  
42 UPR Info, ‘UPR Info’s Database: Action category’ October 2014  

available at https://www.upr-info.org/sites/default/files/general-document/pdf/database_action_category.pdf 

(Accessed 9 October 2019).   
43 HRC, ‘Brazil’ (n 38) [119.14]. 
44S Gujadhur & M Limon, ‘Policy Report: Towards the third cycle of the UPR: Stick or Twist’ (Universal Rights 

Group, 2016) 31 

<https://www.universal-rights.org/wp-content/uploads/2016/07/URG_UPR_stick_or_twist.pdf> accessed 1 March 

2021. 
45 F Cowell, ‘Understanding the legal status of Universal Periodic Review recommendations’ (2018) 7 CJIL 164.  

https://www.upr-info.org/sites/default/files/general-document/pdf/database_action_category.pdf
https://www.universal-rights.org/wp-content/uploads/2016/07/URG_UPR_stick_or_twist.pdf
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number of category five recommendations has remained steady over successive review cycles – 

35% of all recommendations in the first cycle were category five, in the second cycle it was 37% 

of recommendations, and of the data available so far of the third cycle 38% have been category 

five recommendations. It is however, important to remember that the categories are analytical tools 

for understanding the framing of recommendations and not a formal part of the UPR process. 

States whilst shaping the wording of recommendations, as they author them, are not necessarily 

conscious that they are making a recommendation of one particular category or the other. They are 

best understood as instrument of measure; ascertaining both the quantity of recommendations and 

the relative severity of linguistic framing. Moreover, while they may serve as a useful proxy for 

State intention, they are not always definitive proof of it. 

Once accepted, a recommendation does not create an obligation upon the State under 

review to implement its substance. Recommendations do however affect State behaviour; firstly, 

the process of follow up, or at least the expectation of follow up, and the deliberative nature of the 

review process does encourage States to make incremental change to their behaviour in respect to 

their laws and policies respecting human rights.46 Jane Cowan and Julie Billard’s observation that 

States under review can treat their review like an ‘exam’, with State delegations to the Council 

concerned about proving they have met minimum standards or demonstrating the implementation 

of legal reforms, shows that the UPR process can change State behaviour, even if it does not meet 

some of the loftier objectives about the promotion of dialogue on human rights intended by the 

UPR’s creators.47 Secondly in terms of implementation and delivery there is a correlation between 

States accepting recommendations and implementing changes to their law and policy surrounding 

human rights in response to those recommendations.48 Sometimes this relates to a course of action 

already decided upon by a State party and  recommendations help reinforce this course of action.49 

Yet on other occasions there are signs that recommendations act as drivers of reform independently 

                                                            
46 K Milewicz & R Goodin, ‘Deliberative Capacity Building through International Organizations: The Case of the 

Universal Periodic Review of Human Rights’ (2018) 48 BJ Pol S 513.  
47J Cowan & J Billaud, ‘Between Learning and Schooling: the Politics of Human Rights Monitoring at the Universal 

Periodic Review’ (2015) 36 TWQ 1175, 1179. 
48 Research conducted at the half-way point of the first cycle showed around half of all recommendations had already 

triggered some kind of action from States. See M White, ‘Addressing Human Rights Protection Gaps: Can the 

Universal Periodic Review Process Live Up to Its Promise?’ in J Gomez & R Ramcharan (eds) The Universal Periodic 

Review of Southeast Asia (Palgrave Macmillan 2018) 19.  
49 For an example of research supporting this see G Gunatilleke et al, ‘Do Recommendations to the Universal Peer 

Review work? Examining Recommendations in UPR’s first two cycles for Nepal, Sri Lanka and Indonesia’ (2016) 2 

Journal of Human Rights and Peace Studies 107.  
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– for example in relation to the protection from human trafficking and maternal health there has 

been some research showing recommendations correlate with the adoption of higher standards.50 

There was also an upsurge in the number of States signing up to and ratifying treaties in the wake 

of the first UPR cycle, again seemingly in response to a wave of recommendations in the first cycle 

relating to treaty provisions.51 

Regular patterns of State behaviour in accordance with the terms of some UN General 

Assembly resolution has been argued by some scholars as proof of their customary status,  even 

though such behaviour might not be in conformity with all of the terms of a resolution.52  

Regardless of whether States consider the UPR to be a form of ritualised audit or approach the 

review as an opportunity to advance strategic interests, States’ behaviour towards the process 

indicates that issuing and accepting recommendations carries a degree of importance.53 A crucial 

distinction between UPR recommendations and General Assembly resolutions however is that 

certain resolutions, such as those on outer space or environmental issues, were claimed to create 

instant custom, without State practice.54 Some of the most compelling arguments in this debate 

related to recommendations containing declarations which made normative pronouncements about 

what the law ought to be in a particular area, and which was then put in a codified text of a 

resolution and voted on.55 In 1977 this argument was made by the Group of 77 (a UN grouping 

principally consisting of newly independent States in Africa and Asia) who contended that a UN 

resolution on the seabed should be regarded as binding because it represented a true international 

consensus on what the law ought to be, had been expertly drafted, and the General Assembly 

                                                            
50 K Gilmore, L Mora, A Barragues & I Mikkelsen, ‘The Universal Periodic Review: A Platform for Dialogue, 

Accountability, and Change on Sexual and Reproductive Health and Rights’ (2015) 17 HHR Journal 167; K Lerum, 

K McCurtis, P Saunders & S Wahab, ‘Using Human Rights to Hold the US Accountable for its Anti-sex Trafficking 

Agenda: The Universal Periodic Review and New Directions for US policy’ (2012) 1 Anti-Trafficking Review 80. 
51 UNDP Moldova and the Office of the High Commissioner for Human Rights Chisinau, ‘Draft Report: International 

Conference on Responding to the UPR Recommendations: Challenges, Innovation and Leadership’ (Chisinau, 

November 4-5 2011).  
52 See D Bodansky, ‘Customary (and Not So Customary) International Environmental Law’ (1995) 3 Global Legal 

Studies Journal 105. 
53 J Cowan, ‘The Universal Periodic Review as Public Audit Ritual: an Anthropological Perspective on Emerging 

Practices in the Global Governance of Human Rights’ in H Charlesworth & E Larking (eds), Human Rights and the 

Universal Periodic Review: Rituals and Ritualism (CUP 2015) 44. 
54 B Cheng, ‘United Nations Resolutions on Outer Space: “Instant” International Customary Law’ (1965) 5 IJIL 23 

who argued that custom could be created if a General Assembly resolution contained opinio juris. For a more critical 

overview see B Krivokapić, ‘On the Issue of So-Called “Instant” Customs in International Law’ (2017) 9 Acta 

Universitatis Danubius. Administratio 91.  
55 For examples of Declarations and custom see S Bleicher, ‘The Legal Significance of Re-Citation of General 

Assembly Resolutions’ (1969) 63 AJIL 444, 450-1; H Hannum, ‘The UDHR in National and International Law’ 

(1998) 3 HHR Journal 144, 148. 
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resolution containing it passed without any votes in opposition.56 UPR recommendations differ 

from General Assembly resolutions as they are drafted by individual States and reflect their own 

interest and priorities. As Gujadhur and Limon note, one of the problems the UPR process faces 

is the sheer weight of recommendations, many of them of variable quality and relatively poorly 

constructed.57 Acceptance and rejection of individual recommendations can mean relatively little 

and can vary considerably from State to State. It is therefore more important to look at 

recommendations in aggregate on a particular issue to see the reflection of a normative consensus 

on any one human rights issue.  

 

4. A Lens Through Which to See Custom in UPR Recommendations 

Custom’s formation is often described as being observed rather than generated. As Anthea Roberts 

notes, traditionally custom was ‘inductive’ in that it was derived from an observation of State 

practice, whereas modern custom is ‘deductive’ in that is deduced from international instruments, 

such as declarations and reservation.58 As Stefan Talmon notes, however, it is incorrect to think of 

this as a choice between the two methods and at the ICJ there have been situations where it was 

simply not possible to use an inductive method to identify custom.59 What is presented here 

therefore is a deductive framework to use for identifying the emergence of customary human rights 

norms in the UPR. This framework breaks into three parts and arguably provides greater clarity in 

the context of the UPR, than the two element approach.  

 

4.1 . Acceptance of Recommendations and Practice 

Although State practice was historically conceived as the physical acts of States, for example, by 

controlling which ships were allowed into a particular area, there is now a general recognition that 

verbal acts can in certain circumstances constitute State practice.60 UPR Recommendations are 

                                                            
56 The resolution in question was UNGA Res 2749 (XXV) (12 December 1970). The incident is described in S 

Schwebel, ‘The Effect of Resolutions of the U.N. General Assembly on Customary International Law’ (1979) 73 

ASIL PROC 301.  
57 Gujadhur & Limon (n 44) 4-5.  
58 A Roberts, ‘Traditional and Modern Approaches to Customary International Law: A Reconciliation’ (2001) 95 AJIL 

757, 758.  
59 S Talmon, ‘Determining Customary International Law: The ICJ’ Methodology between Induction Deduction and 

Assertion’ (2015) 26 EJIL 417, 422.  
60 Kammerhofer (n 21). 
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issued through an official process, created by a General Assembly Resolution that has a broad 

based international acceptance and is treated by human rights treaty bodies as being authoritative 

evidence of State practice in relation to a particular norm. Accepted recommendations go beyond 

mere statements of practice.61 International decisions – such as a General Assembly resolutions – 

are exceptional as their institutional provenance means that they are considered indicative of either 

how States are acting, ought to act, or ought not be acting.62 Conclusion 4 of the ILC’s Draft 

Conclusions on the Identification of Customary International Law makes specific reference to 

international organisations in the context of state practice, and Draft Conclusion 7 notes that 

practice includes a ‘wide range of forms’ including ‘resolutions adopted by an international 

organization’.63 Strictly speaking recommendations are not resolutions but they are advanced as 

part of an organisational process and therefore would be analogous to the processes outlined in 

both the ILC’s Draft Proposals and the International Law Association’s (ILA) final report.64 In 

fact as the ILA’s report goes on to note the practice of international tribunals ‘is replete with 

examples of verbal acts being treated as examples of practice’ so the concept of practice is viewed 

in relatively expansive terms.65 

Yet, this raises the issue of what precise moment in the UPR process – acceptance of a 

recommendation or implementation of the substance of the recommendation – constitutes state 

practice. Implementation of a recommendation would demonstrate the existence of a concrete 

human rights protection within a State and therefore be the physical manifestation of a principle. 

But, as the ILA notes ‘statements in international organizations and the resolutions these bodies 

adopt’ are more common than ‘physical acts, such as arresting people or seizing property’ leading 

to the conclusion that if a claim is publicly communicated it would constitute an act for the purpose 

of custom.66 Following UN Human Rights Council Resolution 16/21, a State is required to ‘clearly 

communicate to the Council […] its positions on all received recommendations’ entailing that 

                                                            
61 ibid; See also K Wolfke, ‘Some Persistent Controversies Regarding Customary International Law’ (1993) 24 NYIL 

1. 
62 In this sense organisations are acting as conduits of the collective will of States – see for an overview J Odermatt, 

‘The Development of Customary International Law by International Organizations’ (2017) 66 ICLQ  491.  
63 ILC (n 12) Draft Conclusion 7. 
64 See  ILA Committee on Formation of Customary (General) International Law, ‘Final Report of the Committee: 

Statement of Principles Applicable to the Formation of General Customary International Law’ (ILA, 2000) 14-19 

<https://ila.vettoreweb.com/Storage/Download.aspx?DbStorageId=1107&StorageFileGuid=e6663317-c7ca-4fff-

a6e8–1cc2423756bf> accessed 1 March 2021. 
65 ibid.  
66 ibid 15. 
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there is a requirement on States to take a public position in relation to the recommendations they 

have been offered.67 Acceptance of a recommendation is therefore made in public, recorded in an 

official UN Document, with an expectation that its terms will be put into practice by a State; thus 

when a recommendation is accepted, it is State practice. As Malcom Shaw puts it, if practice is 

considered as simply ‘what States actually do’, then publicly making a commitment to implement 

a specified human rights reform and consenting to be examined on progress towards that reform 

in four years’ time, is what States ‘do’.68  Yet, an individual resolution and acceptance of it by a 

State under review would not really be sufficient to establish that there was State practice for the 

identification of custom as a recommendation applies to a particular State. Rather, the 

identification of custom would require multiple acts of acceptance to demonstrate there exists a 

broad international consensus on a particular issue.69 Practice, according to the ICJ, needs to be 

widespread as well as ‘sufficiently extensive and convincing’ in order for it to be considered the 

basis of custom; therefore, multiple accepted recommendations of the category four or five type, 

which by their nature require a specific course of action on a human rights norm by States, would 

need shown in order to demonstrate a practice.70 

Even if a chain of accepted recommendations on the same subject can be identified, there 

are likely to be some rejected recommendations on the same subject. The rejection rate of 

recommendations in action category five supports the idea that States act with the belief that 

because of their framing, such commitments are in some way consequential.71 Yet Elvira 

Domínguez Redondo notes that this pattern of behaviour can be interpreted narrowly, as simply 

the State under review ‘asserting its reluctance to be monitored by the UPR on the implementation 

of such a recommendation during its next review’.72  Therefore, a State may not actually object to 

the substance of the recommendation but wish to avoid, for a variety of reasons, accepting a 

recommendation on the subject. The multiplicity of motivations behind rejected recommendations 

means that rejected recommendations are difficult to read as a conclusive manifestation of the 

                                                            
67 HRC Res 16/21 ‘Review of the work and functioning of the Human Rights Council’ (12 April 2011) UN Doc 

A/HRC/RES/16/21 [D.16].  
68 M Shaw, International Law (7th ed, CUP 2014) 53.  
69 Bodansky (n 52). 
70 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v United States) (Judgment) [1984] ICJ 

Rep 299 [111]; On the principle of practice being ‘widespread’ see Maritime Delimitation and Territorial Questions 

between Qatar and Bahrain (Qatar v Bahrain) (Merits Judgment) [2001] ICJ Rep 102 [205].     
71 Cowell (n 45).  
72 E Dominguez-Redondo, ‘The Universal Periodic Review - Is There Life Beyond Naming and Shaming in Human 

Rights Implementation?’ (2012) 4 NZ L Rev 673, 701. 
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persistent objector doctrine.73 As Joel Trachtman notes, the doctrine only applies ‘when the 

customary rule is in the process of emerging’ but that this is a somewhat problematic part of the 

principle as custom ‘is always in a zen-like process of becoming and un-becoming’.74  As UPR 

recommendations (as shown below) on the same subject might be accepted in some cases but 

rejected in others, this means that it is difficult to pinpoint the moment of becoming for a norm. 

Furthermore, in relation to customary human rights law, the persistent objector rule could mean 

that a right that ought to be universal is essentially opted out on by a State, although human rights 

tribunals have rejected this argument where the right is considered jus cogens.75 

Rejected recommendations do not give much of an insight into the substantive objection to 

a recommendation. As Lynn Loschin identifies in her four-part model for analysing the persistent 

objector doctrine in international human rights law, ‘the quality and quantity of the State's 

objection’ would be important for validating whether the objection reflects a genuine preference 

of a State.76 It is for example entirely possible that a recommendation is rejected based on part of 

its text and not as a reflection of the whole recommendation. Even if a State’s rejection of a 

recommendation is relatively consistent over review cycles, that also may not be grounds for 

saying that a customary norm should not be universal. As Lepard argues, customary human rights 

law should be about what rights ought to be protected as a matter of international law, not to assess 

the often inconsistent nature of State practice.77 Accepted and rejected recommendations therefore 

need to be considered in tandem in order to ascertain the nature of a norm which emerges from 

recommendations, but there would need to be a high number of accepted recommendations which 

leads onto the next issue - quantification.   

 

 

 

                                                            
73 In the Fisheries case the ICJ held that Norway’s consistent objection to an alleged rule surrounding fishing rights 

meant that it had ‘always opposed any attempt’ for it to the Norwegian coast. Fisheries Case (UK v Norway) 

(Judgment) [1995] ICJ Rep 116, 131.  
74 J Trachtman, ‘Persistent Objectors, Cooperation, and the Utility of Customary International Law’ (2010) 21 Duke 

J Comp& Int'l L 221.  
75 See Domingues v United States (Merits) (2002) Inter-American Commission on Human Rights, Report No 62/02, 

913; See also H Lau, ‘Rethinking the Persistent Objector Doctrine in International Human Rights Law (2005) 6 CJIL 

495. 
76 L Loschin, ‘The Persistent Objector and Customary Human Rights Law: A Proposed Analytical Framework’ (1996) 

2 UCDavis JInt'l L& Pol'y 147, 165-166.  
77 See B Lepard, Customary International Law: A New Theory with Practical Applications (CUP 2010) 113. 



16 
 

4.2 . Quantification: Accepted Recommendations Making a Rule?  

The ICJ’s Advisory Opinion on Nuclear Weapons noted that a ‘series of [General Assembly] 

resolutions may show the gradual evolution of the opinio juris required for the establishment of a 

new rule.’78 Empirical studies on the formation and identification of custom in Court briefs and 

submissions before international tribunals have been relatively inconclusive in establishing trends 

of how custom is identified, yet this does not mean that thresholds of practice cannot be 

established.79 As Christopher Joyner noted in relation to General Assembly resolutions, even 

though the law making competence of the Assembly was qualified, when ‘delegates representing 

almost all the world's national governments cast votes on a resolution, they are in effect providing 

a common confirmation (or rejection) of the presence and acceptance of that issue in international 

law’.80 In the case of UPR recommendations it would mean establishing a common linguistic 

framing, a common subject matter and a pattern of acceptance from States with a reasonably wide 

geographic spread – all of which is possible using a database such as UPR info to track the 

emergence or existence of such a trend.81 A constant series of recommendations all aimed at a 

particular practice, which are accepted and over the course of multiple cycles are adopted by States 

could amount to what the ICJ describes as a ‘general recognition’ that a law or legal obligation is 

involved.82 Quantifying recommendations helps to establish to what extent a consensus 

surrounding a particular norm actually exists, which is important for establishing the existence of 

practice in the formation of custom.83 Even adopting a theory of customary international human 

rights law, of the sort outlined by Lepard, there would need to be some acknowledgement of the 

scale of moral consensus surrounding a particular norm, to give weight to the claim that it ought 

to be universal.84 Because of the nature of recommendations, as outlined in the second section 

                                                            
78 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226 [70]. 
79 G Shaffer & T Ginsburg, ‘The Empirical Turn in International Legal Scholarship’ (2012) 106 AJIL 1, 13. 
80 C Joyner, ‘U.N. General Assembly Resolutions and International Law: Rethinking the Contemporary Dynamics of 

Norm-Creation’ (1981) 11 Cal W Int'l LJ 445, 460. 
81 UPR Info’s mission statement is to ‘utilise the United Nations Universal Periodic Review (UPR) to ensure 

cooperation among all actors […] implement human rights obligations and commitments’  and its database contains 

all recommendations made to States UPR Info ‘Database of UPR Recommendations and Voluntary Pledges’ < 
https://upr-info-database.uwazi.io/ > (accessed 30 October 2019). 
82 North Sea Continental Shelf (Federal Republic of Germany v Denmark; Federal Republic of Germany v 

Netherlands) (Judgment) [1969] ICJ Rep 43 [74].   
83 N Petersen, ‘Customary Law Without Custom? Rules, Principles, and the Role of State Practice in International 

Norm Creation’ (2007) 23 Am U Int'l L Rev 275.  
84 Lepard (n 28).  
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above, it is necessary to trace a particular norm through recommendations and quantify the use of 

certain words in a series of recommendations on a particular subject. 

A good case study of how this process might work is the prohibition on corporal 

punishment. According to the Global Initiative to End Corporal Punishment of Children, at the 

time of writing around 140 States prohibit corporal punishment in the criminal justice system and 

132 prohibit it in the education system.85 There are however far fewer States who have prohibited 

corporal punishment in the home or care system and in total only 56 States have a total prohibition 

on corporal punishment as a matter of law. The European Court of Human Rights has been clear 

that State sanctioned corporal punishment constitutes inhuman and degrading treatment.86 An 

advisory opinion of the Inter-American Court of Human Rights stated that the American 

Convention on Human Rights required State parties to take ‘positive measures required to ensure 

protection of children against mistreatment’ of children ‘in relations among individuals or with 

non-governmental entities’ but stopped short of formally requiring the prohibition of corporal 

punishment.87 Article 19 of the Convention on the Rights of the Child (CRC) requires State parties 

to take ‘appropriate legislative, administrative, social and educational measures to protect the child 

from all forms of physical or mental violence’ which does not explicitly prohibit corporal 

punishment.88 In General Comment 1, the Committee on the Rights of the Child noted that in the 

context of protecting the right of education it had previously made clear in its concluding 

observations that the use of corporal punishment did ‘not respect the inherent dignity of the child 

nor the strict limits on school discipline’ in the Convention.89 General Comment 8 the Committee 

went further, arguing that corporal punishment was incompatible with the requirement to protect 

children from harm and that laws permitting corporal punishment in education needed to be 

                                                            
85 Global Initiative to End Violence Against Children, ‘Progress’ (End Corporal Punishment, 2019) 

<https://endcorporalpunishment.org/countdown/> accessed 1 March 2021. 
86 Tyrer v UK ECtHR, App No 5856/72 (25 April 1978) 2.  
87  Advisory Opinion on Juridical Condition and Human Rights of the Child, Advisory Opinion OC-17/2002, Inter-

American Court of Human Rights (28 August 2002) [87]. 
88 Convention on the Rights of the Child (Adopted 20 November 1989, entered into force 2 September 1990) 1577 

UNTS 3 (CRC), art 19(1).  
89  UN Committee on the Rights of the Child ‘General comment No. 1 (2001), Article 29 (1), The aims of education.’ 

(17 April 2001) CRC/GC/2001/1 [8].  

https://endcorporalpunishment.org/countdown/
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repealed.90 But crucially it stopped short of recommending the prohibition on corporal punishment 

in the home. 

There have been a large number of recommendations submitted concerning corporal 

punishment and overall, 58% of them have been accepted. The vast majority of accepted and 

rejected recommendations are in action category 4 and 5, containing the words ‘prohibit’, ‘end’, 

‘ban’, or ‘eliminate’.  For example, France in its second cycle review accepted a recommendation 

from Uruguay ‘to explicitly ban the corporal punishment of children in all settings, including the 

family, schools and institutions’.91 Other recommendations can be more explicit about cross 

referencing the CRC and existing obligations in international law. For example, Uruguay 

recommended to Algeria in its second cycle review, after commending it during the interactive 

dialogue for introducing a prohibition on corporal punishment in schools, that it extend the 

prohibition to ‘home care institutions, penitentiary centres and any other settings, in conformity 

with Article 19 of CRC’.92 Other States have however been wary of recommendations which 

include a prohibition that would entail them prohibiting corporal punishment in the home, 

potentially entailing the introducing of laws which might criminalise parents; Switzerland in the 

third cycle accepted one recommendation on the prohibition of corporal punishment but rejected 

another which specifically referenced prohibition ‘in all settings, including in the home’.93 Out of 

all rejected recommendations referring to corporal punishment 25% of them are category 4 or 5 

recommendations referring to the ‘home’, ‘family’ or other term referring to prohibition on the 

domestic sphere.  

                                                            
90 UN Committee on the Rights of the Child ‘General comment No. 8 (2006): The Right of the Child to Protection 

from Corporal Punishment and Other Cruel or Degrading Forms of Punishment (Arts. 19; 28, Para. 2; and 37, inter 

alia)’ (2 March 2007) CRC/C/GC/8 [26].  
91 HRC ‘Report of the Working Group on the Universal Periodic Review: France’ (21 March 2013) UN Doc 

A/HRC/23/3 [120.116].  
92 HRC ‘Report of the Working Group on the Universal Periodic Review: Algeria’ (5 July 2012) UN Doc 

A/HRC/21/13 [129.100].  
93 HRC ‘Report of the Working Group on the Universal Periodic Review: Switzerland’ (29 December 2017) 

A/HRC/37/12 [148.61] (offered by Sweden rejected) and [146.103] (offered by Kyrgyzstan accepted).  
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When analysing recommendations, a basic three-part approach to quantification of 

recommendations would help identify the emergence of custom. Firstly, there would need to be a 

quantification of both the practice, or the noun (ie ‘corporal punishment’) and the verb in 

connection to the noun (ie ‘prohibit’) because the commitment to the ‘doing’ or ‘enacting’ of a 

human rights norm is what differentiates a mere verbal statement from something which can be 

considered State practice. Given the scale of friendly recommendations and praise bargaining, 

there needs to be a standard to distinguish accepted recommendations which might be evidence of 

custom from accepted recommendations which are of largely political significance  – hence 

recommendations looked for as evidence of custom considered would need to be in action 

categories four and five, as they involve an active commitment from a State party.94 Although it is 

conceivable that a State might take action over recommendations in categories one to three, their 

vague and open ended wording, which often lacks any clear description of subject matter of action 

                                                            
94 For detail on the issue of friendly recommendations see C Martin, ‘The UPR and Its Impact on the Protection Role 

of AICHR in Southeast Asia’ in J Gomez & R Ramcharan (eds), The Universal Periodic Review of Southeast Asia 

(Palgrave Macmillan 2018); R Terman & E Voeten, ‘The Relational Politics of Shame: Evidence from the Universal 

Periodic Review’ (2018) 13 RIO 1. 
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to be undertaken by the State, means that it would be difficult to treat these recommendations as 

evidence of customary law. Secondly, the framing of rejected recommendations needs to be 

analysed to see where in the rejected recommendations there appears to be limitations of rights. 

For example, in the case of corporal punishment the only consistent trend in rejected 

recommendations on corporal punishment appears to be scepticism about extension of the 

prohibition to the domestic sphere. This should be read in tandem with other sources on the practice 

outside the UPR process – such as court decisions – to see if this would constitute a ground for 

rejection that indicated a substantive objection to a specific right and hence accepting the limited 

nature of any customary norm that could be identified in recommendations.95 Thirdly the 

recommendations analysed would need to be sufficiently numerous – in the example above the 

number of accepted recommendations numbers over 200 – and across more than one cycle and 

geographic region, to demonstrate evidence of the widespread consensus on a particular issue.  

 

 

4.3 . UPR Recommendations: The Sense of Obligation 

The participatory nature of the UPR process arguably makes any consensus identified in accepted 

recommendations more justifiable on democratic grounds as the basis of a shared belief that a 

particular principle ought to be binding, in accordance with the interpretation of opinio juris set 

out in the first section of this chapter. All States have participated in at least one UPR review and 

all States are treated equally before it, in that they all get to be reviewed and can contribute to other 

States’ reviews. Unlike the way that human rights treaty bodies, which subject States to review by 

panel of experts, the UPR process is genuinely participatory. Nicole Rouhgan’s work on the 

democratic formation of custom, attempts to reconcile the way that custom’s formation ‘falls short 

of contemporary ideals of democracy’ and is characterised by an absence of a mechanism ‘to 

protect formal equality in the development of customary rules’.96 Emmanuel Voyiakis echoes this 

criticism noting how international systems are riven with inequalities, reflecting the interests of 

powerful States in the formation of custom to the extent that customary international law as a 

concept lacked a firm ‘justification for generating rules with normative force’ over other States.97 

                                                            
95 See Loschin (n 75) framework for assessing objections. It is noteworthy that in the case of corporal punishment the 

CRC expressed some concern about laws criminalising parents in Committee on the Rights of the Child (n 89) [41]. 
96 N Rouhgan, ‘Democratic Custom v International Customary Law’ (2007) 38 VUWLR 403, 409. 
97 E Voyiakis, ‘A Disaggregative View of Customary International Law-Making’ (2016) 29 LJIL 365.  
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Most customs, as Anthea Roberts notes, are based on the practice of fewer than a dozen States, 

meaning that formation of custom skews towards States with power and knowledge of legal 

formation creating a situation which by default privileges powerful States.98 In an attempt to re-

found an understanding of customary international law’s formation that is more democratic 

Roughan argues that it should be ‘understood at its core to be a matter of social participation’.99 A 

series of accepted recommendations would be representative both of a broad commitment on a 

particular human rights norm from individual States accepting recommendations on that norm, but 

also would represent a positive statements from the States offering those recommendations on 

what they believed the law ought to be. But, whilst this would affect the validity of the consensus 

behind a particular norm, it would not give an insight into subjective belief that the norm is or 

ought to be binding. 

The process of taking part in the review and being scrutinised on the implementation of 

accepted recommendations is a form of ongoing interaction, which can build a sense of obligation. 

Jutta Brunnée and Stephen Toope argue that processes of institutional interaction on the part of a 

State can build a sense of fidelity to the institution encouraging them to reshape their behaviour so 

as to create a sense of legality.100 Their thesis has received criticism from different directions, 

including claims that it is too reductive about the nature of obligations and fails to really interrogate 

the nature of international society within which States’ values are supposedly shaped.101 Yet, 

interaction has instrumental value in showing how the understanding of a norm as obligatory can 

emerge. As Brunnée and Toope note, within all systems of law (national or international) ‘law is 

constructed through rhetorical activity producing increasingly influential mutual expectations or 

shared understandings of actors’.102 Research on the politicised nature of UPR recommendations 

actually underscores the conclusion that States view the acceptance of recommendations as a 

process that involves accepting responsibilities.103 This is because recommendations, when offered 

in a partisan manner, still appear consequential to the State under review and the overlap between 

                                                            
98 Roberts (n 58). 
99 Roughan (n 97) 413. 
100J Brunnée & S Toope, Legitimacy and Legality in International Law: An International Account (CUP 2010) 88.  
101 For these critiques see respectively M Koskenniemi, ‘The Mystery of Legal Obligation’ (2011) 3 International 

Theory 319; C Reus-Smit, ‘Obligation Through Practice’ (2011) 3 International Theory 339. 
102 J Brunnée & C Toope, ‘International Law and Constructivism: Elements of an Interactional Theory of International 

Law’ (2000) 39 Colum J Transnat'l L 19, 65. 
103 See R Terman and E Voeten, ‘The relational politics of shame: Evidence from the Universal Periodic Review 

(2018) 13 RIO 1; MH Hong, ‘Legal commitments to United Nations Human Rights Treaties and Higher Monitoring 

Standards in the Universal Periodic Review’ (2018) 17 Journal of Human Rights 660.  
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the UPR and other legal processes means that the UPR process itself is seen as important. A 

reaction to recommendations would need to be actually observed in order to establish that changes 

were arising in part as a result of interaction with the UPR process, in order to meet the commonly 

accepted requirements of the subjective element of custom.  

One example of such a reaction is child marriage; there have been a few hundred 

recommendations issued to States in relation to the issue of early forced marriage, 68% of which 

have been accepted by States across all three cycles. Early forced marriage is prohibited in 

CEDAW and in the CRC but there is a tension about both the scope of the prohibition and the age 

of marriage – CEDAW indicates no minimum age of marriage but the CRC implies 18.104 The 

HRC has interpreted the provisions in the ICCPR on the right to a family in a way which allows 

for individual States to reach their own conclusion about marriage laws.105 Recommendations 

made to Indonesia in their second review cycle to eliminate early marriage prompted the 

government to investigate the enforcement of marriage laws and to draft a new law raising the age 

of marriage to 18 across the country.106 At their third cycle review they accepted recommendations 

on the outright prohibition of forced early marriage.107 Benin accepted recommendations during 

its second cycle to abolish early marriage and in its third cycle national report detailed measures it 

had taken to implement a new legislation protecting children’s rights.108 In its third cycle review 

during the interactive dialogue States expressed concern about the persistent prevalence of early 

forced marriage in spite of changes to the law and in response Benin committed to prosecutions of 

the perpetrators of forced marriage.109 In both cases the State undertook actions indicative of a 

belief they were under an obligation to fulfil the substance of the recommendation. These are just 

two States and many other States have accepted recommendations on this subject, but these 

                                                            
104 M Freeman, ‘Article 16’ in M Freeman, C Chinkin & B Rudolf (eds) The UN Convention on the Elimination of All 

forms of Discrimination Against Women: A Commentary (2nd ed, OUP 2013) 436. 
105 S Joseph & M Castan, The International Covenant on Civil and Political Rights: Cases, Materials and Commentary 

(3rd ed, OUP 2014) 667. 
106 HRC ‘Report of the Working Group on the Universal Periodic Review: Indonesia’ (5 July 2012) UN Doc 

A/HRC/21/7 [108.124]; HRC ‘National report submitted in accordance with paragraph 5 of the annex to Human Rights 

Council resolution 16/21: Indonesia.’ (20 February 2017) UN Doc A/HRC/WG.6/27/IDN/1 [64-66].  
107HRC ‘Report of the Working Group on the Universal Periodic Review: Indonesia’ (14 July 2017) UN Doc 

A/HRC/36/7 [139.108, 139.128].   
108 HRC ‘Report of the Working Group on the Universal Periodic Review: Benin’ (11 December 2012) UN Doc 

A/HRC/22/9 [108.30, 108.45]; HRC ‘National report submitted in accordance with paragraph 5 of the annex to Human 

Rights Council resolution 16/21: Benin.’ (7 August 2017) UN Doc A/HRC/WG.6/28/BEN/1 [25]. 
109 HRC ‘Report of the Working Group on the Universal Periodic Review: Benin’ (3 January 2018) UN Doc 

A/HRC/37/10 [86, 112]. 
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examples serve to illustrate how opinio juris can be inferred by looking at a State’s subsequent 

conduct in the UPR process in relation to the recommendation. 

 

5. Conclusion  

By way of conclusion, it is worth identifying two potential lines of criticism about the framework 

advanced here and what it means for the identification of customary international law. Firstly it is 

open in adopting what Noora Arajärvi critically termed the ‘”paradigm shift” toward the “demands 

of humanity”’  away from the more orthodox position in some of the literature, on the evidence of 

state practice required for custom to be identified.110 Fernando Tesón almost pre-empted the 

argument advanced in the first part of Section 3 with his description of ‘the Ad Nauseam Fallacy 

technique’ whereby ‘profusely citing nonbinding resolutions’ is used to advance a ‘sense of 

normativity’ that is not actually present.111 Yet, this neglects the institutional framework of the 

UPR described above. As both the ILC and the ILA investigations into the source of custom 

highlight, interaction with an institution such as the UPR is a key part of what a State ‘does’ both 

in terms of the internal procedure and the effect it has on States and in terms of the commitments 

that States make. This also relates to the sense of obligation. One key criticism of the way that the 

ICJ has interpreted the legal effect of General Assembly resolutions is that the Court has focused 

more on their binding nature than on the way that they shape legal discourse.112 Individual UPR 

recommendations do not bind the States who accept them but collectively a series of accepted 

recommendations demonstrate the existence of an emerging consensus on a particular norm. This 

means that a series of recommendations could and, from the perspective of those seeking to defend 

human rights, probably should, have an authorising effect – in that they identify rights that States 

need to protect and highlight the legal obligation to protect those rights.113 

Secondly this theory involves adopting a constructivist interpretation of both elements of 

the two-element theory reasoning that State interests are shaped by the social conditions that 

surround them (in this case the rules of the UPR process).114 Rationalist and realist critics, of the 
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sort described above, would probably reject this description of State behaviour and any analysis 

of UPR recommendations gravitates heavily towards an empiricist understanding of custom. 

However, an empiricist understanding of accepted recommendations would allow to identify 

where consensus on a particular norm exists, and importantly, would provide grounds for 

establishing a definitive explanation of which rights ought to be protected. The UPR was not meant 

to be a legal process but its effects have altered the way States act towards certain norms and the 

recommendations they accept. The mechanism outlined above helps identify where a norm 

contained in recommendations could have a customary status and addresses some of the criticisms 

surrounding the identification of customary norms.115  Overall this theory puts a heavy institutional 

gloss on the identification of customary international law, and questions of the practice and the 

binding nature of norms are answered technically with reference to the nature of the UPR process. 

In the context of a process which has mass buy-in from States, with every country in the world 

being subject to at least one review, a justification for a heavy institutional emphasis on the 

question of custom can be constructed on the lines that Lepard outlines above as it is possible to 

discern from the UPR process a strong sense of what rights ought to exist.116 Whilst challenging 

some assumptions about what constitutes practice within the existing literature, identifying custom 

in UPR recommendations can help give coherence to the identification of customary international 

human rights norms.  
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